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STATEMENT OF JURISDICTION
The Court of Appeals has jurisdiction over this matter pursuant to Utah Code Ann. § 782a-3(2)(a) and (j), and Rule 14 of the Utah Rules of Appellate Procedure. This appeal is taken
from an Order of the Utah Labor Commission denying Ameritemps, Inc. and/or Hartford
Insurance's (hereinafter "RESPONDENTS") Motion for Review, which was then appealed to the
Utah Court of Appeals.
STATEMENT OF ISSUES PRESENTED FOR REVIEW
1.) The primary issue for review by this Court is whether this Court has subject matter
jurisdiction of this appeal as the Labor Commission never entered a preliminary order of
permanent total disability, never allowed the RESPONDENTS to address rehabilitation issues,
and never entered a final award of permanent total disability. RESPONDENTS argue that no
final entry of permanent total disability has been made and, therefore, this Court should remand
this case to the Labor Commission for proceedings consistent with Utah Code Ann. § 34A-2413(6).
STANDARD OF REVIEW: Determining whether this Court has subject matter
jurisdiction over this appeal is a question of law, which is reviewed under the 'correctness'
standard. Housing Authority v. Snyder, 2002 UT 28, f 11. 44 P.3d 724. Where the correctness
review requires this Court to consider statutory language, the Court must look at the plain
language of the statute, unless the statute is ambiguous. Id.
2.) The second issue for review by this Court, pending a determination of the first issue,
is whether the injury incurred by the Mr. Johnny Albert (hereinafter "PETITIONER") in his
June, 1997 industrial accident is the direct cause of his permanent and total disability or whether
his disability is the result of his pre-existing and unrelated industrial injuries.
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STANDARD OF REVIEW: In order for an employee to be deemed permanently and
totally disabled, he must show, in part, that his industrial accident was the direct cause of his
disability. Utah Code Annotated § 34A-2-412(l)(b)(iii). This is a mixed question of law and fact
and as such, this Court extends "heightened deference" to the Commission's determinations "with
varying degrees of strictness, falling anywhere between a review of 'correctness' and a broad
'abuse of discretion' standard." Drake v. Industrial Comm'n., 939 P.2d 177, 182 (Utah 1977).
The Utah Supreme Court in Drake held that "where the issue is purely factual, appellate
review is highly deferential, requiring reversal only if a finding is clearly erroneous." Id. at 181
(citation omitted).

When reviewing the factual findings of the administrative agency, the

reviewing court "will generally reverse only if the findings are not supported by substantial
evidence." Id. (citations omitted). Finally, where the issue is a question of law, the reviewing
court "gives no deference to the trial judge's or agency's determination, because the appellate
court has the power and duty to say what the law is and to ensure that it is uniform throughout
the jurisdiction." Id. (citations omitted).
The Court recognized that not all issues fall clearly at one end of the spectrum or the
other, and recognized that some issues involve mixed questions of law and fact. Id. Although
the reviewing court will review the "underlying empirical facts under a deferential clear error
standard," the Court further held the "legal effect of those facts is the province of the appellate
courts, and no deference need be given a trial court's resolution of such questions of law." Id.
(citation omitted). Furthermore, an "agency's application of the law to the facts may, depending
on the issue, be reviewed by an appellate court with varying degrees of strictness, falling
anywhere between a review for 'correctness' and a broad 'abuse of discretion' standard." Id.
(internal quotations omitted). Finally, the Court determined that "although the empirical facts of
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[the employee's] case are reviewable for clear error, the conclusion as to whether those facts
qualify [the employee] for workers' compensation benefits ... is reviewable for correctness." Id.
PRESERVATION ON APPEAL: On July 22, 2003, the Labor Commission entered its
Findings of Fact, Conclusions of Law, and Order.

(R. 495-528).

On August 21, 2003,

RESPONDENTS filed their Motion for Review with the Labor Commission. (R. 589-598). On
May 3, 2004, the Labor Commission Appeals Board issued its Order on Motions for Review.
(R. 696-704).

On May 21, 2004, Barnard & Burk Constructors filed a Motion for

Reconsideration of Order on Motions for Review. (R. 705-709). On June 2, 2004, the Labor
Commission Appeals Board filed an Order Extending Time for Reconsideration. (R. 710-713).
On June 24, 2004, the Labor Commission sent a letter stating that it would take no further action
with respect to the Request for Reconsideration as RESPONDENTS had filed a Notice of Appeal
prior to discovering that a Request for Reconsideration had been filed. (R. 722-723). On July
20, 2004, the Labor Commission responded that it would go ahead and hear the Request for
Reconsideration. (R. 838-840). The Appeals Board subsequently extended the time in which to
consider the Request for Reconsideration to September 30, 2004. (R. 841). The deadline was
again extended by the Labor Commission to October, 2004.

(R. 845-847).

The Labor

Commission Board of Appeals issued its Order Denying Request for Reconsideration on October
18, 2004. (R. 848-852). On November 4, 2004, RESPONDENTS filed their Petitioner for
Judicial Review and Notice of Appeal. (R. 853-854a).
STATEMENT OF THE CASE
Nature of the Case: PETITIONER filed an Application for Hearing requesting Medical
Expenses, Recommended Medical Care, Temporary Total Compensation, Permanent Partial
Compensation, Permanent Total Compensation, and Other (More surgery, footwear, and pain
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medication). (R. 98-123A). An accident occurred while PETITIONER was driving a forklift
when he broke his left toe between the forklift he was driving and an I-beam. RESPONDENTS
contend that PETITIONER is not permanently and totally disabled as a result of his accident at
the RESPONDENTS' place of employment. Instead, RESPONDENTS argue the PETITIONER
is permanently and totally disabled as a result of his back condition and a subsequent left toe
injury, both of which are not related to his work with RESPONDENTS.
Course of Proceedings: On December 17, 2002, at 8:30 a.m., a hearing was held before
the Honorable Judge Richard M. La Jeunesse regarding the compensability of PETITIONER'S
injuries and whether PETITIONER was permanently and totally disabled. (R. 495-528). On
July 22, 2003, the Labor Commission entered its Findings of Fact, Conclusions of Law, and
Order. (R. 495-528).
On August 21, 2003, RESPONDENTS filed their Motion for Review with the Labor
Commission. (R. 589-598). On May 3, 2004, the Labor Commission Appeals Board issued its
Order on Motions for Review. (R. 696-704). On May 21, 2004, Barnard & Burk Constructors
filed a Motion for Reconsideration of Order on Motions for Review. (R. 705-709). The Labor
Commission Board of Appeals issued its Order Denying Request for Reconsideration on October
18, 2004. (R. 848-852). On November 4, 2004, RESPONDENTS filed their Petitioner for
Judicial Review and Notice of Appeal. (R. 853-854a).
STATEMENT OF FACTS
Because there are numerous facts in this case, RESPONDENTS will provide this section
on what the Labor Commission found and provide a second section in the text of the Arguments
section regarding additional facts the Respondents request the Court of Appeals consider in
making its determination in this case. Because the Labor Commission Appeals Board adopted
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Judge La Jeunesse's Findings, those the Labor Commission's Findings of Fact will be utilized
for purposes of this appeal.
PETITIONER worked for Quality Plating, which was insured by the Workers
Compensation Fund (hereinafter collectively referred to as "Quality"), and on June 18, 1990,
PETITIONER injured his low back while lifting some metal plates. (R. 697). PETITIONER
received medical attention and was off work for one week. (R. 697). He incurred a 2 Vi %
whole person impairment rating as a result of his low back injury.

(R. 697).

Thereafter,

PETITIONER submitted no additional medical records to Quality for payment. (R. 697).
The Labor Commission further found that PETITIONER, while working for Barnard &
Burk, which was insured by National Union Fire Insurance (hereinafter collectively referred to as
"Barnard"), was injured on January 21, 1991.

(R. 698).

The Commission found that

PETITIONER slipped and fell on a pipe and injured his low back. (R. 698). PETITIONER
received medical attention at the time, but did not miss any work. (R. 698). This low back
injury caused an additional 2 Vi % whole person impairment. In his Application for Hearing,
PETITIONER claimed additional medical expenses as a result of this low back injury. (R. 698).
The Commission found that on July 28, 1991, PETITIONER injured his right foot while
working at American Asbestos Abatement, which was insured by the Workers Compensation
Fund (hereinafter collectively referred to as "American"). (R. 698). The injury caused a 9%
whole person impairment rating. (R. 698). After a lengthy period of recovery, PETITIONER
returned to the workforce with RESPONDENTS. (R. 698).
The Commission found that on June 16, 1997, nine months after beginning his
employment with RESPONDENTS, PETITIONER crushed his left great toe in a work-related
accident. (R. 698). The injury required four surgeries, over a period of 13 months. (R. 698).
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PETITIONER did not reach medical stability until February 25, 1999.

(R. 698).

The

PETITIONER received a 4% whole person impairment rating as a result of this industrial injury
and subsequent surgeries. (R. 698). The Commission found PETITIONER was unable to work
as a result of the accident with RESPONDENTS on June 16, 1997. (R. 698).
The Commission further found that PETITIONER'S work-place injuries and resulting
impairments were exacerbated by PETITIONER'S low IQ and severe deficits in memory,
concentration, judgment and other mental functions. (R. 698). The Commission also found that
PETITIONER also suffered from significant depression, which constituted a 30% whole person
impairment rating. (R. 698). The Commission found that 1/3 of PETITIONER'S depression was
attributable to the injuries and chronic pain from his work accidents, leaving 20% whole person
impairment rating attributed to non-industrial factors. (R. 698).
As a result of these findings of fact, the Commission absolved Quality from paying any
further liability for PETITIONER'S medical expenses pertaining to his low back injury. (R.
701). The Commission upheld and adopted the ALJ's other orders and denied the Motions for
Review by Barnard and RESPONDENTS. (R. 701). The ALJ previously ordered that his claims
against Transwest Construction, Claim No. 2002595, were dismissed with prejudice. The ALJ
further ordered that PETITIONER'S claims against the Uninsured Employer's Fund and
Employers' Reinsurance Fund (Case Nos. 97576, 991213, 991214, 20011071, 20011072,
20011073, and 2002595) were dismissed with prejudice. The ALJ ordered Quality, Case No.
20011070, to pay temporary total disability, to pay permanent partial disability, and dismissed
the PETITIONER'S claim for permanent total disability with prejudice.
The ALJ next ordered Barnard to pay permanent partial disability, and to pay all
reasonably related medical expenses of the PETITIONER with respect to his back, but dismissed
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PETITIONER'S claims for temporary total compensation and permanent total compensation.
The ALJ ordered that PETITIONER'S claims for temporary total, permanent partial, and
permanent total compensation against American (Case Nos. 97576, 991214, and 20011072) be
dismissed with prejudice.
Finally, the ALJ order RESPONDENTS to pay permanent total disability compensation
from June 16, 1997, until June 16,2003, for a total amount of $74,880.00 (Case Nos. 991213 and
20011073). The RESPONDENTS were further ordered to continue to pay permanent total
disability compensation from June 16, 2003 forward, less fifty percent (50%) of any Social
Security retirement benefits received by the PETITIONER for the same period.

Lastly,

RESPONDENTS were ordered to pay medical expenses for PETITIONER'S industrial accident
of June 16, 1997, and were ordered to pay attorney fees in the amount of $10,352 to
PETITIONER'S attorney.
SUMMARY OF ARGUMENTS
The first issue for review is whether the Labor Commission, in awarding permanent total
disability benefits, followed the procedure outlined in Utah Code Ann. § 34A-2-413(6) with
respect to permanent total disability awards. RESPONDENTS contend erred when the Labor
Commission did not enter a preliminary order of permanent total disability, never requested
rehabilitation or a rehabilitation plan, and never entered a final order after said processes were
conducted. Accordingly, RESPONDENTS argue this Court should remand this case to the
Labor Commission for permanent total disability proceedings consistent with Utah Code Ann. §
34A-2-413(6).
The second issue for review by this Court, pending the Court's determination as to the
first argument, is whether the injury incurred by the PETITIONER in his June, 1997, industrial
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accident is the direct cause of his permanent and total disability. RESPONDENTS contend
PETITIONER'S disability is the result of his pre-existing and unrelated industrial injuries.
Specifically, RESPONDENTS contend PETITIONER became permanently and totally disabled
as a result of his pre-existing back condition and as a result of his subsequent non-industrial left
great toe injury. Because neither the ALJ nor the Appeals Board made a finding of fact with
respect to PETITIONER'S back pain and subsequent left toe injury, RESPONDENTS will show
there was adequate evidence in the record to show that PETITIONER did not become
permanently and totally disabled as a result of his industrial injury with RESPONDENTS.
Accordingly, RESPONDENTS will provide ample evidence in the record to show that
PETITIONER'S subsequent toe injury and back pain were the cause of PETITIONER'S
permanent and total disability.
ARGUMENTS
I.

BECAUSE THE LABOR COMMISSION FAILED TO FOLLOW THE
PROVISIONS FOR PERMANENT TOTAL DISABILITY SET OUT IN
U.C.A. § 34A-2-413(6), THIS COURT MUST REMAND THIS CASE TO
THE LABOR COMMISSION FOR PROCEEDINGS CONSISTENT WITH
§413(6)

Because the Labor Commission did not follow the procedure for permanent total
disability cases in Utah Code Ann. § 34A-2-413, this Court should remand this case for further
proceedings with the Labor Commission. Under the Court's power of judicial review, Utah
Code Ann. § 63-46b-17, this Court may order agency action required by law or remand the
matter to the agency for further proceedings. Utah Code Ann. § 63-46b-17(l)(b)(i)-(v). In order
for this Court to have subject matter jurisdiction over an agency action, the agency action must
be final and all administrative remedies must be exhausted. Utah Code Ann. § 63-46b-16(l).
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The Utah Supreme Court in Thomas v. Color Country ManaRement 2004 UT 12, 84 P.3d
1201, addressed the finality of an award in workers compensation cases dealing with permanent
total disability. In Thomas, the Utah Supreme Court dealt with Utah Code Ann. § 34A-2-413
and what action by the ALJ constituted a final agency action for purposes of appeal.
Specifically, Utah Code Ann. § 34A-2-413(6) details the process by which an administrative law
judge must conduct the hearing with respect to permanent total disability rights. Thomas, 2004
UT12,1f21,84P.3dl201.
The Court, analyzing Section 34A-2-413(6)(a)(ii) found the plain language of this section
of the Workers Compensation Act specifically stated that a finding by the Commission is not
final until the employer has the opportunity to submit a re-employment plan, the Administrative
Law Judge reviews the employment plan, and the Administrative Law Judge holds a hearing.
Utah Code Ann. § 34A-2-413(6)(a). The Court found that "[b]ecause initial findings are not final
orders, subsistence payment orders predicated upon initial findings are also not final orders."
Thomas, 2004 UT 12, f 25, 84 P.3d 1201.
In this case, the Administrative Law Judge mistakenly entered a final order of permanent
total disability on July 22, 2003. (R.495-528). Specifically, the Administrative Law Judge
ordered RESPONDENTS to pay PETITIONER permanent total disability compensation at the
rate of $240 per week from the date of permanent total disability on June 16, 1997 until June 16,
2003, in the amount of $74,880. (R.526). The ALJ further ordered that RESPONDENTS pay all
medical expenses reasonably related to the PETITIONER'S industrial accident of June 16, 1997.
(R.527). Finally, RESPONDENTS were ordered to pay PETITIONER'S attorney's fees in the
amount of $10,352. (R.527).
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In this case, the ALJ did not follow the procedures detailed in Utah Code Ann. § 34A-2413(6). The ALJ never allowed the RESPONDENTS to submit a rehabilitation plan, the ALJ
never ordered a secondary proceeding to address the rehabilitation plan and, therefore, the ALJ's
award of permanent total disability benefits was not a final order of permanent total disability.
See, Thomas, 2004 UT 12,ffl[20-26, 84 P.3d 1201.
Because the ALJ's award of permanent total disability was not a final order, this Court
currently lacks subject matter jurisdiction to deal with the merits of RESPONDENTS' appeal.
Utah Code Ann. § 63-46b-16(l). RESPONDENTS, therefore, respectfully request this Court
remand this matter to the Labor Commission for further proceedings consistent with Utah Code
Ann. § 34A-2-413(6). RESPONDENTS recognize that the ALJ's order and findings were final
as to other parties to this litigation, but argue that no such finality attached to the ALJ's order of
permanent total disability due to the fact that the ALJ did not conduct secondary proceedings
pursuant to Utah Code Ann. § 34A-2-413(6).
The Utah Supreme Court has recognized that "because of the nature of agency
proceedings, final actions often take place seriatim, disposing completely of discreet issues in
one order while leaving other issues for later orders . . . such orders will be final as to any issue
fully decided by that order." Union Pacific Railroad Company v. Utah State Tax Commission,
2000 UT 40, f 13, 999 P.2d 17, quoting, Barker v. Utah Public Services Commission, 970 P.2d
702, 706 (Utah 1998). Accordingly, RESPONDENTS maintain that although the ALJ's decision
as to other parties in this litigation was a final agency action, the ALJ's award of permanent total
disability was not a final order with respect to RESPONDENTS.
Because this Court has jurisdiction to review only final agency actions, this Court lacks
the subject matter jurisdiction to hear the permanent total disability aspect of this appeal on the
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merits. Utah Code Ann. § 63-46b-16(l). The Utah Supreme Court in Housing Authority v.
Snyder, 2002 UT 28, 44 P.3d 724, recognized that "questions regarding subject matter
jurisdiction may be raised at any time because such issues determine whether a court has
authority to address the merits of a particular case." Id. at f 11, 44 P.3d 724, citing, Thomas v.
Lewis, 2001 UT 49, f 13, 26 P.3d 217. The Utah Supreme Court further stated that because
subject matter jurisdiction "is a threshold issue, [the Court] address[es] jurisdictional questions
before resolving other claims." Id. Finally, the Court recognized that whether a party adequately
preserved its subject matter jurisdiction claim below is irrelevant because subject matter
jurisdiction may be raised at any time. Id.
In this case, RESPONDENTS recognize that the issue of subject matter jurisdiction has
been raised for the first time in this pleading. RESPONDENTS submit, however, that subject
matter jurisdiction may be raised at any time regardless of whether it was raised prior to this step
of the proceeding. RESPONDENTS argue, therefore, that this Court should remand this case
pursuant to its powers under Utah Code Ann. § 63-46b-17(l)(b)(v), for further proceedings with
respect to the permanent total disability award issued by the Labor Commission consistent with
Utah Code Ann. § 34A-2-413(6).
II.

BECAUSE
PETITIONER
SUFFERED
SUBSEQUENT,
NONINDUSTRIAL ACCIDENTS AND INJURIES, THE ALJ MISAPPLIED
THE LAW TO THE FACTS BY ENTERING A FINAL ORDER OF
PERMANENT TOTAL DISABILITY IN THIS CASE BASED UPON THE
PETITIONER'S LEFT TOE INJURY

RESPONDENTS posit the Labor Commission erred in entering an awarding permanent
total disability benefits on the basis of the injury PETITIONER suffered while working for
RESPONDENTS.

Specifically, RESPONDENTS argue the PETITIONER suffered multiple

subsequent intervening, non-industrial accidents that precluded him from entering the workforce
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and caused the PETITIONER'S eventual permanent and total disability. The following facts
were presented at the hearing and in the PETITIONER'S deposition. As can be seen from this
testimony, the PETITIONER had been cleared to return to work by his treating doctor, but was
precluded from doing so due to his back injury. Furthermore, the Petitioner suffered multiple
toe, leg and back injuries after PETITIONER' injury with RESPONDENTS that preclude an
award of permanent total disability.
RESPONDENTS recognize the Labor Commission did not make any findings of fact
with respect to the PETITIONER'S subsequent intervening, non-industrial accidents and medical
records stating the PETITIONER could go back to work. Because no findings were made by the
Labor Commission concerning these subsequent injuries, RESPONDENTS need not marshal all
Df the evidence for and against such findings as the Labor Commission did not make any such
findings with respect to subsequent intervening accidents.
Additional Facts That Preclude an Award of Permanent Total Disability
On December 3, 2002, the PETITIONER had his deposition taken and the PETITIONER
;estified that he had slipped and stubbed his toe about four or five months prior to the deposition.
11.830, page 10, line 9 through page 11, line 15). This would have been August or July of 2002.
iie testified that he about broke his toe when he stubbed it exiting his house. (R.830, page 10,
ine 9 through page 11, line 15). He went to Pioneer Valley Hospital to see if his toe was broken.
le stated he hurt his back and stubbed his toe. (R.830, page 10, line 9 through page 11, line 15).
He stated he was walking out his front door and stubbed his toe on the threshold of the door,
tripped down three or four stairs, and went to the hospital. (R.830, page 10, line 9 through page
11, line 15). He stated he injured his lower back in the process. (R.830, page 10, line 9 through
page 11, line 15).
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The PETITIONER testified that after his injury to his back with American Asbestos he
fell, and twisted his back a few times. (R.830, page 31, line 14 through page 32, line 8). He fell
out his door and twisted his back. (R.830, page 31, line 14 through page 32, line 8). He also
stated he twisted his back going to the doctor when he slipped on the ice and twisted his back
again. (R.830, page 31, line 14 through page 32, line 8). The PETITIONER testified that since
the American Asbestos accident he had injured his back four or five other times. (R.830, page
31, line 14 through page 32, line 8).
After his first toe surgery, the PETITIONER'S girlfriend stepped on the toe upon which
the surgery had been conducted and broke it by accident. (R.830, page 43, line 4 through line
25). The PETITIONER stated that his girlfriend stepped on his toe a couple of weeks after his
first surgery. (R.830, page 43, line 4 through line 25). He described the accident as he was
sitting in the dark using the restroom when his girlfriend came in to use the restroom at the same
time without turning on the lights; she stepped on his toe, bending the pins and re-breaking his
left big toe. (R.830, page 43, line 4 through line 25).
After the PETITIONER had his last surgery with Dr. Howe in about 1998, he received no
further treatment or any follow-up with the toe and did not see anybody else after the last
surgery.

(R.830, page 45, line 25 through page 46, line 11).

PETITIONER never told

RESPONDENTS about his subsequent injuries to his toe in order to have them covered by the
workers' compensation insurance.

Moreover, Dr. Howe stated in a medical record that

PETITIONER could work with his left toe injury, but his back injury was prohibiting him from
returning to work. (R. 834, Medical Record dated 12-22-98, Bates Stamped 152). Dr. Howe
also stated that PETITIONER could work a light duty job despite his injuries. (R. 834, Medical
Record dated 11-05-98, Bates Stamped 153-156). Finally, Dr. Howe stated that PETITIONER
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could go back to work, but his back was keeping him from doing so. (R. 834, Medical Record
dated 12-22-98, Bates Stamped 149-150).
The PETITIONER then described the accident about four or five months prior to the
deposition, in which the PETITIONER described slipping and stubbing his toe coming out of his
home. (R.830, page 47, line 9 through page 48, line 17). The PETITIONER stated it was the
same toe that he had numerous operations on. (R.830, page 47, line 9 through page 48, line 17).
He stated he went to the doctor at Pioneer Valley Hospital after stubbing his toe and falling.
(R.830, page 47, line 9 through page 48, line 17). He stated the doctors took x-rays and made
sure it was not broken again. (R.830, page 47, line 9 through page 48, line 17). He stated the
pain has continued to the present day and his toenail was falling off because he had an ingrown
toenail as the result of the stubbing of his toe. (R.830, page 47, line 9 through page 48, line 17).
The PETITIONER stated that at the time of the deposition his worst condition was his
back.

(R.830, page 51, line 18 through page 52, line 11). Specifically, he stated he had

numbness going down the inside of his legs, a pinched nerve in his back, severe joint pain in his
hip, knee, ankle and toe. (R.830, page 51, line 18 through page 52, line 11). He stated his toe
was painful all the time. (R.830, page 51, line 18 through page 52, line 11). He stated he was
starting to get pain running up the right side of his back. (R.830, page 51, line 18 through page
52, line 11). Out of all of these injuries, he stated that every one of them still gave him problems
at the time of the deposition. (R.830, page 51, line 18 through page 52, line 11). As of the week
before his deposition, however, his back was giving him the worst problem because of the
weather. (R.830, page 51, line 18 through page 52, line 11). Over the last year prior to the
deposition, the PETITIONER stated his hip and back were the symptoms that gave him the most
trouble. (R.830, page 51, line 18 through page 52, line 11).
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At the hearing, the PETITIONER, through counsel, suggested that PETITIONER'S
industrial injury with American Asbestos dated 7/28/91, the PETITIONER'S fourth industrial
accident, may have been the ultimate cause of PETITIONER'S disability because this injury
caused the most time lost with approximately five years of unemployment. (R.835, page 8, line
19 through page 9, line 9). The PETITIONER had five surgeries on the right foot. (R.835, page
8, line 19 through page 9, line 9). The PETITIONER suggested the American Asbestos accident
was the source of PETITIONER'S depression. (R.835, page 8, line 19 through page 9, line 9).
The PETITIONER thought it was significant because this same depression and its manifestations
form the basis for the PETITIONER'S favorable Social Security determination some years later
in 1999 or 2000. (R.835, page 8, line 19 through page 9, line 9).
The PETITIONER further suggested that his right foot injury sustained with American
Asbestos, in terms of solely physical problems, might be the greatest single source of the
PETITIONER'S current problems. (R.835, page 9, line 10 through page 10, line 22). The
PETITIONER also noted the last industrial injury the PETITIONER suffered

with

RESPONDENTS on 6/16/97 also required five surgeries and was the last accident to occur.
(R.835, page 9, line 10 through page 10, line 22). The PETITIONER, however, requested the
Court look at the bigger picture and noted the Social Security determination did not cite the
PETITIONER'S left toe injury as a cause for the PETITIONER'S permanent total disability.
(R.835, page 9, line 10 through page 10, line 22).
At the hearing, the PETITIONER testified that his left foot was still very painful after the
five surgeries he had received after his injury with RESPONDENTS. (R.835, page 63, line 10
through line 24). He stated he still had sharp pains in his left toe from the screw. (R.835, page
63, line 10 through line 24). He stated he stubbed his left toe a few months prior to the hearing
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and thought he had broken it again, but it turned out not to be broken. (R.835, page 63, line 10
through line 24). The PETITIONER stated he was having problems with his toe because his
toenail fell off and was growing differently, giving him lots of problems. (R.835, page 63, line
10 through line 24).
The PETITIONER stated that he had gone to the hospital complaining of back pain at
times or leg pain. (R.835, page 68, line 19 through page 69, line 7). He was asked to tell what
kind of activities he had done preceding these trips to the hospital. (R.835, page 68, line 19
through page 69, line 7). He stated that one time he was walking across the grass when he
stepped into a worm hole, and his would not turn that way due to a fusion. (R.835, page 68, line
19 through page 69, line 7). He stepped on it, twisted it and heard a snap or a pop. (R.835, page
68, line 19 through page 69, line 7). He thought he had broken the fusion, so then he went to the
hospital to have it x-rayed, but the x-ray came back negative. (R.835, page 68, line 19 through
page 69, line 7).
At the hearing, the PETITIONER also stated he had another accident when he was
walking to the door, he tripped over the threshold, stubbed his toe, rammed the screw deeper into
his toe, fell down the stairs, hurt his back. (R.835, page 69, line 8 through page 70, line 3).
After he went to the hospital they sent him home to get more rest. (R.835, page 69, line 8
through page 70, line 3). He stated his back hurt after falling down the stairs; he claimed it
popped out again and started pinching his nerves. (R.835, page 69, line 8 through page 70, line
3).
At the hearing, the PETITIONER testified that the condition that has been giving him the
most problems over the last year was his right foot, his knee, his back, his hip and constant
pinching in his lower back. (R.835, page 97, line 23 through page 100, line 24). The witness
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followed up by stating his hip and his back are most of the ones that are really giving him the
most problems. (R.835, page 97, line 23 through page 100, line 24). Upon obtaining his
deposition, the PETITIONER stated he had numbness going down the inside of his legs, he had a
pinched nerve in his back, severe joint pain in his hip, severe joint pain in his knees, severe ankle
pain and toe pain. (R.835, page 97, line 23 through page 100, line 24). He stated he was having
pain running up the side of his back at the hearing. (R.835, page 97, line 23 through page 100,
line 24).
The PETITIONER stated at the hearing that he had a subsequent accident in which he fell
into a hole while he was walking on some grass. (R.835, page 101, line 5 through line 22). He
stated he stepped on a worm hole and it twisted his right ankle and knee. (R.835, page 101, line
5 through line 22). He stated his leg was fused together and it could not twist that way. (R.835,
page 101, line 5 through line 22). He stated it was his right leg that stepped into the worm hole
and he thought he had broken the fusion in his right leg. (R.835, page 101, line 5 through line
22).
The PETITIONER then indicated he had stubbed his toe in another incident and that he
had broken his big toe again. (R.835, page 101, line 25 through page 103, line 7). He stated it
was June of 2002 when he injured it, it hurt severely and he bruised his toe and lost his toenail.
(R.835, page 101, line 25 through page 103, line 7). He stated he went to the hospital for this
injury. (R.835, page 101, line 25 through page 103, line 7). He stated he stubbed his toe
walking out of his house and fell down the stairs. (R.835, page 101, line 25 through page 103,
line 7).
At the hearing, the PETITIONER stated his worst problem was his back as far as being
able to work at the time of the hearing. (R.835, page 110, line 24 through page 112, line 5). He
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stated his back was getting worse. (R.835, page 110, line 24 through page 112, line 5). The
PETITIONER stated he was thinking about surgery but he was scared because so many doctors
had messed up with his surgeries before. (R.835, page 110, line 24 through page 112, line 5).
The PETITIONER stated that he had not injured his back at Ameri-Temps, only his left big toe.
(R.835, page 110, line 24 through page 112, line 5).
The PETITIONER was then asked about walking over the grass in June of 1999. He
stated he remembered twisting his ankle and popping his ankle on his right leg. (R.835, page
112, line 2 through page 113, line 1). He further acknowledged that this injury had nothing to do
with any of his work. (R.835, page 112, line 2 through page 113, line 1).
The PETITIONER next talked about falling down the stairs after stubbing his left big toe.
(R.835, page 113, line 2 through page 115, line 21). He stated he twisted his back falling down
three steps. (R.835, page 113, line 2 through page 115, line 21). He also stated that his back had
gotten worse since the fall. (R.835, page 113, line 2 through page 115, line 21).
The PETITIONER then talked about taking a walk once, stubbing his toe on a rock that
pushed the pins into his left big toe further. (R.835, page 113, line 2 through page 115, line 21).
He was on crutches walking across the hallway and one of the kids left a rock and he hit it with
his toe because he had two pins crossing his toe and hitting the rock pushed the pins in more.
(R.835, page 113, line 2 through page 115, line 21). According to the PETITIONER, the rock
was a pretty hefty rock.

(R.835, page 113, line 2 through page 115, line 21).

Although

PETITIONER stated he kicked a rock, the medical record memorializing the incident stated his
daughter kicked his toe and re-injured the injury. (R. 834, Medical Record dated 11-05-98,
Bates Stamped 153).
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The PETITIONER talked about the surgeries he had on his left big toe. (R.835, page
115, line 25 through page 119, line 25). He stated he had the surgery the first time he broke it.
(R.835, page 115, line 25 through page 119, line 25). He had a second surgery when his
girlfriend accidentally stepped on his left big toe, re-breaking the big toe. (R.835, page 115, line
25 through page 119, line 25). When his girlfriend stepped on the big toe, it bent the pins.
(R.835, page 115, line 25 through page 119, line 25). The PETITIONER listed the third surgery
as a result of his big toe in which they took the bone out and sewed it back up with nothing in
there. (R.835, page 115, line 25 through page 119, line 25). The third surgery was not a success.
(R.835, page 115, line 25 through page 119, line 25). The PETITIONER took his foot to Dr.
Howe who required two surgeries to fix the toe. (R.835, page 115, line 25 through page 119,
line 25).
The Labor Commission Misapplied the Law to the Facts
In making its decision awarding the PETITIONER permanent total disability benefits
based upon the last injury with RESPONDENTS, the Labor Commission utilized the odd-lot
doctrine as stated in Smith v. Mitv Lite, 939 P.2d 684 (Utah App. 1997) and Hoskings v.
Industrial Commission, 918 P.2d 150 (Utah App. 1996). Based upon the Court of Appeals'
analysis in said cases, however, the Petitioner's last known injury was not the 1997 injury, but
the subsequent intervening, non-industrial injuries cited above.

RESPONDENTS were not

responsible for PETITIONER'S girlfriend stepping on his toe and breaking it after the surgery;
RESPONDENTS were not responsible for the PETITIONER'S daughter kicking his toe and/or
placing a rock in PETITIONER'S path so that PETITIONER would strike the rock with his left
big toe.
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Furthermore, RESPONDENTS believe that if the odd-lot doctrine were applied in the
instant case, the subsequent intervening, non-industrial injuries would preclude an award of
permanent total disability with respect to the RESPONDENTS as the above injuries were the last
injuries in time. The PETITIONER'S subsequent accidents also made the PETITIONER'S back
symptoms worse and, according to the PETITIONER'S treating surgeon, Dr. Howe,
PETITIONER was able to work except for his back injury, which was also the major cause of
PETITIONER'S depression.

The PETITIONER'S back injury had a 5% whole person

impairment and, according to all medical records, was what kept the PETITIONER from
working.

Because of PETITIONER'S subsequent back injuries after the RESPONDENTS'

industrial injury, the odd-lot doctrine should have been applied in the instant case to the
PETITIONER'S subsequent back injuries in making an award of permanent total disability.
Accordingly, the Labor Commission's award of permanent total disability should be
overturned as the Labor Commission misapplied the law to the facts of this case.
CONCLUSION
Based upon the foregoing, the RESPONDENTS respectfully request this Court remand
this case so the Labor Commission can continue in the litigation of this permanent total injury
claim consistent with the procedures outlined in Utah Code Ann. § 34A-2-413. Alternatively,
RESPONDENTS request this Court overturn the Labor Commission's award of permanent
disability as the Labor Commission misapplied the law to the facts of this case.
DATED THIS

of March, 2005.
PLANT, CHRISTENSEN & KANELI

TKEODORE E. KANELL
J0SEPH C. ALAMILLA
Attorneys for Respondents/Appellants
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UTAH LABOR COMMISSION
P.O. BOX 146615
Salt Lake City, Utah 84114-6615
Case Nos. 97576,991213, 991214,20011070,20011071,20011072,20011073, and 2002595

FINDINGS OF FACT,

JOHNNY ALBERT,
Petitioner,

CONCLUSIONS OF LAW,
AND ORDER

vs.
AMERICAN ASBESTOS ABATEMENT
and/or WORKERS COMPENSATION
FUND; QUALITY PLATING and/or
WORKERS COMPENSATION FUND;
BARNARD & BURK GROUP, INC.
and/or NATIONAL UNION FIRE INS.;
AMERITEMPS, INC. and/or
HARTFORD INS.; TRANSWEST
CONSTRUCTION; UNINSURED
EMPLOYERS' FUND; EMPLOYERS'
REINSURANCE FUND,

Judge: Richard M. La Jeunesse

Respondents,
************************

HEARING:

Room 334, Labor Commission, 160 East 300 South, Salt Lake City, Utah,
on December 17,2002 at 08:30 a.m. Said Hearing was pursuant to Order
and Notice of the Commission.

BEFORE:

Richard M. La Jeunesse, Administrative Law Judge.

APPEARANCES:

The petitioner, Johnny Albert, was present and represented by his attorney
Richard Burke.
The respondents, Quality Plating and Workers Compensation Fund
(hereinafter collectively referred to as Quality), were represented by
attorney Elliott K. Morris.
The respondents, American Asbestos Abatement and Workers
Compensation Fund (hereinafter collectively referred to as American
Asbestos), were represented by attorney Floyd W. Holm.
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The respondents, Barnard & Burk Group, Inc. and National Union Fire
Ins. (hereinafter collectively referred to as Barnard & Burk), were
represented by attorney Carrie Taylor.
The respondents, Ameritemps, Inc. and Hartford Ins. (hereinafter
collectively referred to as Ameritemps), were represented by attorney
Theodore E. Kanell
The respondents, Uninsured Employers' Fund and Employers'
Reinsurance Fund (hereinafter referred to as UEF and ERF respectively),
were represented by attorney Sherrie Hayashi.
The respondent, Transwest Construction (hereinafter Transwest), was a
defunct corporation and did not appear at the hearing. However, the
Uninsured Employers' Fund defended the issues that involved Transwest
at the hearing.
I. STATEMENT OF THE CASE AND COURSE OF PROCEEDINGS.
A.

Claims against Quality Plating and Workers Compensation Fund in
Case Nos. 91000124 and 20011070.

Johnny Albert filed two "Applications For Hearing" with the Utah Labor Commission against
Quahty. Mr. Albert filed his first "Application for Hearing" against Quality on January 24, 1991
(Case No. 91000124), and claimed entitlement to the payment of medical expenses associated
with an industrial accident he suffered at Quality on June 18,1990. On July 2, 1991 Judge
Timothy Allen entered an Order (hereinafter the 1991 Order) that resolved the issues raised in
Case No. 91000124.
Mr. Albert filed his second "Application For Hearing" against Quality on October 3, 2001 (Case
No. 20011070), and claimed entitlement to the following workers' compensation benefits: (1)
medical expenses; (2) temporary total disability compensation, and; (3) permanent partial
disability compensation. Mr. Albert's claim for workers' compensation benefits in Case No.
20011070 arose out of the same industrial accident with Quality that occurred on June 18,1990.
On May 21, 2002 Mr. Albert filed an "Amended Application for Hearing" in Case No. 20011070
to include a claim for permanent total disability. Mr. Albert's claims against Quality in Case No.
20011070 are the claims currently under consideration in the present matter.
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B.

Claims Against American Asbestos Abatement and Workers
Compensation Fund in Case Nos. 93895,97576,991214, and
20011072.

Mr. Albert filed four "Applications For Hearing" with the Utah Labor Commission against
American Asbestos. Mr. Albert filed his first "Application for Hearing" against American
Asbestos" on July 15,1993 (Case No. 93895), and claimed entitlement to: (1) medical expenses;
(2) recommended medical care; (3) temporary total disability compensation, and; (4) permanent
partial disability compensation. Mr. Albert's claim for workers' compensation benefits against
American Asbestos arose out of an industrial accident that occurred on July 28,1991. On
February 4,1994 Judge Benjamin Sims entered Findings of Fact, Conclusions of Law, and Order
(hereinafter the 1994 Order) that resolved the issues raised in Case No. 93895.
Mr. Albert filed his second "Application For Hearing" against American Asbestos on July 15,
1997 (Case No. 97576), and claimed entitlement to the following workers' compensation
benefits: (1) medical expenses; (2) recommended medical care, and; (3) permanent partial
disability compensation. Mr. Albert's claim for workers' compensation benefits in Case No.
97576 arose out of the same industrial accident with American Asbestos that occurred on July
28,1991.
Mr. Albert filed his third "Application For Hearing" against American Asbestos on December
22,1999 (Case No. 991214), and claimed entitlement to the following workers' compensation
benefits: (1) medical expenses; (2) recommended medical care, and; (3) permanent partial
disability compensation. Mr. Albert's claim for workers' compensation benefits in Case No.
991214 again arose out of the same industrial accident with American Asbestos that occurred on
July 28, 1991.
Mr. Albert filed his fourth "Application For Hearing" against American Asbestos on October 3,
2001 (Case No. 20011072), and claimed entitlement to the following workers' compensation
benefits: (1) medical expenses; (2) temporary total disability compensation, and; (3) permanent
partial disability compensation. Mr. Albert's claim for workers' compensation benefits in Case
No. 20011072 also arose out of the same industrial accident with American Asbestos that
occurred on July 28, 1991.
On May 21,2002 Mr. Albert filed an "Amended Application for Hearing" in Case Nos. 97576,
991214, and 20011072 to include a claim for permanent total disability. Mr. Albert's claims
against American Asbestos in Case Nos. 97576, 991214, and 20011072 are the claims currently
under consideration in the present matter.
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C.

Claims agamst Ameritemps, Inc. and Hartford Ins. in Case Nos.
991213 and 20011073.

Mr. Albert filed two "Applications For Hearing" with the Utah Labor Commission against
Ameritemps. Mr. Albert filed his first "Application for Hearing" against Ameritemps on
December 22,1999 (Case No. 991213), and claimed entitlement to the payment of medical
expenses together with recommended medical care related to an industrial accident he suffered at
Ameritemps on June 16,1997.
Mr. Albert filed his second "Application For Hearing" against Ameritemps on October 3, 2001
(Case No. 20011073), and claimed entitlement to the following workers' compensation benefits:
(1) medical expenses; (2) temporary total disability compensation, and; (3) permanent partial
disability compensation. Mr. Albert's claim for workers' compensation benefits in Case No.
20011073 arose out of the same industrial accident with Quality that occurred on June 16,1997.
On May 21, 2002 Mr. Albert filed an "Amended Application for Hearing" in Case Nos. 991213
and 20011073 to include a claim for permanent total disability. Mr. Albert's claims against
Ameritemps in Case Nos. 991213 and 20011073 are the claims currently under consideration in
the present matter.
D.

Claims against Barnard & Burk Group, Inc. National Union Fire Ins.
in Case No. 20011071.

Mr. Albert filed one "Application For Hearing" against Barnard & Burk with the Utah Labor
Commission on October 3, 2001 (Case No. 20011071). Mr. Albert claimed entitlement to the
following workers' compensation benefits: (1) medical expenses; (2) temporary total disability
compensation, and; (3) permanent partial disability compensation. Mr. Albert's claim for
workers' compensation benefits in Case No. 20011071 arose out of an industrial accident that
occurred while employed by Barnard & Burk on January 1,1991.
On May 21, 2002 Mr. Albert filed an "Amended Application for Hearing" in Case No. 20011071
to include a claim for permanent total disability. Mr. Albert's claims against Barnard & Burk in
Case No. 20011071 remained under consideration in the present matter.
E.

Claims against Transwest Construction and Uninsured Employers'
Fund in Case No. 2002595.

OHdQ«
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Mr. Albert filed one "Application For Hearing" against Transwest with the Utah Labor
Commission on May 21, 2002 (Case No. 2002595). Mr. Albert claimed entitlement to
permanent total disability compensation. Mr. Albert's claim for workers' compensation benefits
in Case No. 2002595 arose out of an industrial accident that occurred while employed by
Transwest on November 4,1982.
F.

Position of the Respondents.

The respondents conceded that Mr. Albert was permanently and totally disabled. However, each
of the respondents alleged that an injury other than the one respectively defended by the
individual respondents directly caused Mr. Albert's permanent total disability. Quality Plating
also claimed that the industrial accident of June 8,1990 came up short as the legal cause of Mr.
Albert's back problems.
G.

The Hearing on December 17,2002.

At the conclusion of the hearing on December 17, 2002,1 agreed to leave the evidentiary record
open 30 days for the receipt of some additional medical records. On January 14,2003 I received
the anticipated medical records and closed the evidentiary record.
II. ISSUES.
1.

What is the direct cause of Johnny Albert's permanent total disability?

2.

Which of the respondents, if any, owe Johnny Albert permanent total disability
compensation?
III. FINDINGS OF FACT
A.

Employment and Compensation Rates.
1.

Transwest Construction.

No dispute existed that Transwest employed Mr. Albert on November 4, 1982. At the time of
the November 4, 1982 industrial accident at Transwest, Mr. Albert was not married and had no
dependent children.
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Mr. Albert listed on his "Application for Hearing" against Transwest a wage rate of $9.00 per
hour, and a 40 hour per workweek average. At the hearing Mr. Albert testified that he earned
$8.00 per hourfromTranswest, and worked a 40 hour week on average. When confronted with
the wage rate set forth on the Employers' First Report of Injury in Exhibit "6," Mr. Albert
conceded he probably earned $4.00 per hour and worked 40 hours per week on average.
The preponderance of the more credible evidence in this case established that at the time of his
industrial accident with Transwest on November 4,1982, Mr. Albert earned $4.00 per hour and
worked 40 hours per week on average. Accordingly, Mr. Albert's appropriate workers'
compensation rate with Transwest equaled $107.00 per week. [$4.00/hour x 40 hours/week =
$160.00/week x 2/3 = $107.00/week].
2.

Quality Plating.

No dispute existed that Quality employed Mr. Albert on June 18,1990. At the time of the June
18,1990 industrial accident at Quality, Mr. Albert was not married, but had one dependent child.
In Case No. 20011070 involving Quality, Mr. Albert listed on his "Application for Hearing" a
wage rate of $5.50 per hour together with a 40 hour per workweek average. At the hearing Mr.
Albert testified that he earned $9.00 per hour from Quality, and worked a 40 hour week on
average. Exhibit "7," The Employers' First Report of Injury filed by Quality with respect to the
June 18,1990 industrial accident, listed a wage rate for Mr. Albert of $5.50 per hour.
The preponderance of the more credible evidence in this case established that at the time of his
industrial accident with Quality on June 18,1990, Mr. Albert earned $5.50 per hour and worked
40 hours per week on average. Accordingly, Mr. Albert's appropriate workers' compensation
rate with Quality equaled $152.00 per week. [$5.50/hour x 40 hours/week = $220.00/week x 2/3
= $146,66/week + 5.00/week (dependent's allowance) = $152.00/week (rounded to nearest whole
dollar)].
3.

Barnard & Burk.

No dispute existed that Barnard & Burk employed Mr. Albert on January 21,1991. At the time
of the January 21,1991 industrial accident at Barnard & Burk, Mr. Albert was not married, but
had one dependent child.
Mr. Albert's testimony at the hearing on December 17,2002 provided the unrefuted evidence
concerning his wage rate with Barnard & Burk on January 21,1991. Mr. Albert earned an
average weekly wage of $473.20fromBarnard & Burk. Accordingly, Mr. Albert's appropriate
temporary total disability compensation rate equaled $320.00 per week. [$473.20 x
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2/3 = 315.46/week + $5.00/week (dependent's allowance) = $320.00 rounded to the nearest
whole dollar)]. The maximum permanent partial disability compensation rate as of January 21,
1991 equaled $243.00 per week. The maximum permanent total disability compensation rate as
of January 21,1991 equaled $309.00 per week.
4.

American Asbestos Abatement

Judge Sims in his February 4,1994 Order determined the appropriate workers' compensation
rates for Mr. Albert's July 28,1991 industrial accident with American Asbestos. Judge Sims
concluded that Mr. Albert's weekly wage rate equaled $510.20 per week as of July 28, 1991
[1994 Order at p. 3], which yielded: (1) a temporary total disability compensation rate of $345.00
per week [id. at p. 5]; (2) a permanent partial disability compensation rate of $252.00 per week
[id. at p. 6], and; (3) a permanent total disability compensation rate of $252.00 per week. I
adopted the findings and conclusions of the 1984 Order insofar as consistent with the present
Order.
5.

Ameritemps, Inc.

No dispute existed that Ameritemps employed Mr. Albert on June 16,1997. At the time of the
June 16,1997 industrial accident at Ameritemps, Mr. Albert was not married, but had two
dependent children.
Mr. Albert provided four different wage rates with respect to his employment at Ameritemps. In
Case No. 991213 involving Ameritemps, Mr. Albert listed on his "Application for Hearing" a
wage rate of $9.00 per hour together with a 50 hour per workweek average. In case No.
20011073 against Ameritemps, Mr. Albert set forth in his "Application for Hearing" a wage rate
of $8.00 per hour, and a 32 hour per workweek average. In his "Amended Application for
Hearing" filed in Case No. 20011073 Mr. Albert claimed his appropriate temporary total
disability compensation rate should equal $292.33 per week consistent with a "Compensation
Agreement" between Mr. Albert and Ameritemps executed on March 29,1999. At the hearing
Mr. Albert testified that he earned $9.00 per hourfromAmeritemps, and worked a 40 hour week
on average.
Ameritemps introduced into evidence Exhibit "2," a payroll history of Mr. Albert with
AmeritempsfromMay 17,1997, to June 21,1997. Exhibit "2" set forth precise information
concerning Mr. Albert's wages in the five weeks leading up to his industrial accident on June 16,
1997:
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Pay Day

Weekly Gross Pay

May 17,1997

$399.20

May 24, 1997

$262.40

May 31,1997

$370.40

June 7,1997

$400.16

June 14,1997

$290.40

Total

$1,722.56J

The best evidence in this case concerning Mr. Albert's average weekly wage with Ameritemps at
the time of his industrial accident on June 16,1997 came from his actual payroll history
contained in Exhibit "2." The preponderance of the more credible evidence in this case
established that Mr. Albert's weekly wage with Ameritemps at the time of his industrial accident
on June 16,1997 averaged $344.51. [$1,722.56 - 5 weeks = $344.51/week]. Accordingly, Mr.
Albert's appropriate workers' compensation rate with Ameritemps equaled $240.00 per week.
[$344.51/week x 2/3 = $229.67/week + 10.00/week (dependents' allowance) = $240.00/week
(rounded to nearest whole dollar)].
B.

The Respective Industrial Accidents and Consequent Injuries.
1.

The November 4,1982 Industrial Accident with Transwest
Construction Case No. 2002595.

The essential facts of Mr. Albert's November 4,1982 industrial accident at Transwest stood
undisputed by the parties. On November 4,1982 Mr. Albert worked at Transwest building
trasses. A stack of the trusses fell over on his low back. Mr. Albert pushed himself out from
under the trusses.
Mr. Albert remained off of work with low back pain for one week following the November 4,
1982 industrial accident at Transwest. Mr. Albert claimed that between 1982, and 1990, he
sustained no further injuries to his low back.

1

1 did not factor in the last check received by Mr. Albert on June 21,1997, because his
industrial accident occurred on June 16,1997 affecting the number of hours he worked that
week.

oasnp
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a*

Injuries Caused by the November 4,1982 Industrial Accident
at Transwest Construction.

The parties concurred that no contemporaneous medical records could be located with respect to
the injuries caused by Mr. Albert's November 4,1982 industrial accident. Of the many medical
opinions in this case, only Dr. Joel Dall M.D. and Dr. Scott Knorp M.D. addressed Mr. Albert's
low back problems in connection with the November 4,1982 industrial accident at Transwest.
On August 15, 2002 Dr. Dall diagnosed Mr. Albert with "Chronic low back pain,
multifactoral...." [Exhibit "J-l" at 113]. Dr. Dall rated Mr. Albert's low back condition:
[cjomplaints of low back pain .... [b]ased on his description and my examination
today, I feel he would best fall into Category 1C (see page 16 in Utah's 2002
Impairment Guides) which is awarded five percent whole person impairment, [id.
at 115].
Dr. Dall determined that:
[b]ased on the fact that he lost no timefromwork I would apportion 0 percent of
his back injury to the incident at Tram Core2 on 11-18-19823." [id.].
On November 25, 2002 Dr. Knorp also diagnosed Mr. Albert with "Nonspecific subjective low
back pain...." [id. at 21]. Dr. Knorp commented concerning a rating for Mr. Albert's low back
condition:
Quitefrankly,it is my best medical judgment that there is no objective medical
evidence, and certainly no consistent or reliable historical information to support
any ratable impairment offered on behalf of Mr. Albert with respect to his spinal
complaints, [id. at 26] .4

2

Actually Transwest.

3

As determined supra Mr. Albert's industrial accident at Transwest in fact occurred on
November 4, 1982.
4

Dr. Knorp in another portion of his opinion seemed to hedge his bets with a facetious
3% whole person impairment rating postulated by cynically disregarding all of what Dr. Knorp
deemed valid objective medical and historical evidence, [id. at 26]. Accordingly, I gave no
consideration to Dr. Knorp's ironic 3% impairment rating.
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The preponderance of the more credible evidence in this case supported the opinion rendered by
Dr. Dall that Mr. Albert suffered from chronic low back pain, which resulted in a 5% whole
person impairment.5 The medical record in this case contained a consistent chronology of
treatment for back pain suffered by Mr. Albert over a span of years, [see gen: id. at pp. 147-148,
150,254-258,260-300, 302, 310-318]. However, Dr. Dall apportioned none of Mr. Albert's 5%
permanent partial impairment to his industrial accident of November 4,1982. Therefore, while
Mr. Albert suffered from chronic back pain that resulted in a 5% whole person impairment, none
of his rated low back problems derivedfromthe remote November 1982 industrial accident at
Transwest.
b.

Workers' Compensation Benefits Owed by Transwest
Construction and/or Uninsured Employers' Fund as a Result
of Johnny Albert's November 4,1982 Industrial Accident.

Mr. Albert's single "Application for Hearing" against Transwest and UEF as represented in Case
No. 2002595 claimed only permanent total disability compensation. As set forth in Section
in.C. 1 .a. supra Mr. Albert suffered no permanent impairment from his November 4,1982
industrial accident with Transwest. Consequently, Mr. Albert's November 4,1982 industrial
accident could not have caused his permanent total disability. Therefore, Mr. Albert's claim
against Transwest and UEF for permanent total disability compensation must be dismissed with
prejudice.
2.

The June 18,1990 Industrial Accident with Quality Plating Case No.
20011070.
a.

Injuries Caused by the June 18,1990 Industrial Accident at
Quality Plating.

No dispute existed concerning the essential facts of Mr. Albert's industrial accident at Quality.
On June 18,1990 Mr. Albert picked up a stack of metal plates that weighed 30 to 40 pounds, and
put them on a table. While he lifted the plates Mr. Albert felt his low back pop. Mr. Albert
remained off work for one week and treated with a chiropractor for his low back problems
sustained in the June 18, 1990 industrial accident. Dr. Dall apportioned half of Mr. Albert's 5%
whole person impairment from his chronic low back pain to the June 18,1990 incident.
5

Utah Administrative Code R. 602-2-2.A.2. requires that a medical controversy over an
impairment rating over 5% be sent to a medical panel for consideration. In the present matter the
discrepancy between Dr. Knorp's 0% impairment rating and Dr. Dall's 5% whole person
impairment rating did not exceed 5%. Therefore no necessity existed for the referral of this issue
to a medical panel.

00504

Albert v. American Asbestos Abatement et al
Findings of Fact, Conclusions of Law, and Order
page 11
b.

The Issue of Legal Causation as Applied to Johnny Albert's
June 18,1990 Industrial Accident.

On June 18, 1990 Mr. Albert lifted a stack of steel plates that weighed 30 to 40 pounds and put
them on a table. Mr. Albert felt his low back pop. Mr. Albert went to Dr. Theodore Conger D.C.
for treatment of his low back. [id. at 289]. Dr. Conger filed a "Physician's Initial report of Work
Injury" on June 23,1990. [id.].
Quality argued that Mr. Albert could not establish legal causation between his industrial accident
on June 18,1990, and the low back problems he complained of thereafter. As set forth in
Section IILC.l.a. no contemporary records existed that documented the nature of Mr. Albert's
low back injury on November 4,1982. Further, Dr. Dall apportioned none of Mr. Albert's
ratable low back impairment to the November 4,1982 industrial accident. Finally, no medical
records existed that showed Mr. Albert suffered from any ongoing low back problems between
his accident on November 4,1982, and the accident of June 18,1990. In short, Quality failed to
establish that Mr. Albert suffered from preexisting low back problems of the nature and kind he
sustained on June 18,1990. Therefore, Mr. Albert had no need to jump the higher legal
causation hurdle enunciated by the Utah Supreme Court in Allen v. Industrial Commission, 729
P. 2d 15, 24-25 (Utah 1986).
c.

Temporary Total Disability Compensation Benefits Owed by
Quality Plating and/or Workers compensation Fund as a
Result of Johnny Albert's June 18,1990 Industrial Accident

Mr. Albert remained off workfromQuality six daysfromJune 19,1990, to June 25,1990, when
Dr. Conger released him back to work. [Exhibit "J-lff at 289]. Consequently, Qaulity and/or
WCF owed Mr. Albert $65.36 in temporary total disability compensation for the six days, minus
three, he missed work due to the June 18,1990 industrial accident at Quality.6 [$152.00/week x
$.43 weeks (three days) = $65.36].
d.

6

Permanent Partial Disability Compensation Benefits Owed by
Quality Plating and/or Workers compensation Fund as a
Result of Johnny Albert's June 18,1990 Industrial Accident.

Utah Code §34A-2-408, formerly Utah Code §35-1-64, does not allow temporary total
disability compensation for thefirstthree days of the disability unless the disability lasts more
than 14 days.
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Dr. Dall apportioned half of Mr. Albert's 5% whole person impairment due to chronic low back
pain to the June 18,1990 industrial accident at Quality. [Exhibit "J-l" at 115]. As set forth in
Section m.C.l.a. the preponderance of the evidence in this case favored the opinion of Dr. Dall
as to Mr. Albert's low back impairment. Therefore, Quality and/or WCF owed Mr. Albert
$1,185.60 in permanent partial disability compensation for a 2lA % whole person impairment
caused by the June 18,1990 industrial accident. [$152.00/week x 312 weeks x 0.025 =
$1,185.60].
e.

Permanent Total Disability Compensation Benefits Owed by
Quality Plating and/or Workers compensation Fund as a
Result of Johnny Albert's June 18,1990 Industrial Accident.

For the reasons set forth in Section HI.C.2. infra the injuries suffered by Mr. Albert from the June
18, 1990 did not constitute the direct cause of his permanent total disability. Therefore, Quality
and WCF did not owe Mr. Albert permanent total disability compensation.
3.

The January 21,1991 Industrial Accident with Barnard & Burk
Group, Inc. Case No. 20011071.
a.

Injuries Caused by the January 21,1991 Industrial Accident at
Barnard & Burk Group, Inc.

The essential facts of Mr. Albert's January 21,1991 industrial accident at Barnard & Burk came
in undisputed. On January 21, 1991 Mr. Albert worked for Barnard & Burk removing asbestos
at the Chevron Refinery. Mr. Albert slipped, fell, and landed on a pipe with his low back. Mr.
Albert described his low back as "all messed up" and went to a chiropractor for treatment. On
January 22, 1991 Dr. Conger filed a '"Physician's Initial report of Work Injury" with respect to
Mr. Albert's January 21,1991 industrial accident with Barnard & Burk. [id. at 260].
b.

Temporary Total Disability Compensation Benefits Owed by
Barnard & Burk Group, Inc. and/or National Union Fire Ins,
as a Result of Johnny Albert's January 21,1991 Industrial
Accident.

At the hearing, Mr. Albert did not identify any periods of time he missed work due to the January
21, 2001 industrial accident at Barnard & Burk. Accordingly, Barnard & Burk owed Mr. Albert
no temporary total disability as a result of the January 21,1991 industrial accident.
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c.

Permanent Partial Disability Compensation Benefits Owed by
Barnard & Burk Group, Inc. and/or National Union Fire Ins.
as a Result of Johnny Albert's January 21,1991 Industrial
Accident

Dr. Dall apportioned half of Mr. Albert's 5% whole person impairment due to chronic low back
pain to the January 21,1991 industrial accident at Barnard & Burk. [id. at 115]. As set forth in
Section IH.C.l.a. the preponderance of the evidence in this case favored the opinion of Dr. Dall
as to Mr. Albert's low back impairment. Therefore, Barnard & Burk and National Union owed
Mr. Albert $1,895.40 in permanent partial disability compensation consequent to the January 21,
2001 industrial accident. [$243.00/week x 312 weeks x 0.025 = $1,895.40].
d.

Permanent Total Disability Compensation Benefits Owed by
Barnard & Burk Group, Inc. and/or National Union Fire Ins.
as a Result of Johnny Albert's January 21,1991 Industrial
Accident.

For the reasons set forth in Section III.C.2. infra the injuries suffered by Mr. Albertfromthe
January 21,2001 industrial accident did not constitute the direct cause of his permanent total
disability. Therefore, Barnard & Burk and National Union did not owe Mr. Albert permanent
total disability compensation.
4.

The July 28,1991 Industrial Accident with American Asbestos
Abatement Case Nos. 97576,991214, and 20011072.
a.

Injuries Caused by the July 28,1991 Industrial Accident at
American Asbestos Abatement

No dispute existed concerning the facts of Mr. Albert's July 28,1991 industrial accident. On
July 28,1991 Mr. Albert worked for American Asbestos at Hill Air Force Base. Mr. Albert fell
more than twenty feet from a scaffold and landed primarily on his right foot.
On July 30,1991 Dr. Kenneth Jee M.D. diagnosed Mr. Albert with a: "right comminuted
calcaneus7fracture."[id. at 377]. Also on July 30,2001 Dr. Jee operated on Mr. Albert and
performed a:
Closed reduction with percutaneous pin manipulation and fixation right
comminuted calcaneusfracture,[id.].
7

Largest of the tarsal bones that form the heel of the foot.
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On July 24, 1992 Dr. David Howe M.D. concluded that Mr. Albert still suffered from:
"Traumatic arthritis subtalar joint right foot" [id. at 367]. Also on July 24, 1992 Dr. Howe
performed the second operation on Mr. Albert's right foot a: "Subtalar arthrodesis8 with bone
graft from right illiac crest." On March 17,1993 Dr. Howe in a third operative procedure on Mr.
Albert's right foot removed the hardware from the second operation, [id. at 370].
Judge Sim's 1994 Order concluded that Mr. Albert's right foot injury caused by his industrial
accident of July 28,1991 resulted in a "nine percent whole person impairment." [1994 Order at
p. 4]. As noted in Section LB. supra, I adopted the findings and conclusions contained in the
1994 Order insofar as consistent with the present Order. Accordingly, Mr. Albert's right foot
injury caused by his industrial accident of July 28,1991 resulted in a "nine percent whole person
impairment."
b.

Temporary Total and Permanent Partial Disability
Compensation Benefits Owed by American Asbestos
Abatement and/or Workers Compensation Fund as a Result of
Johnny Albert's July 28,1991 Industrial Accident.

As set forth in Section LB. supra, the 1994 Order resolved the issues concerning temporary total
and permanent partial disability compensation owed by American Asbestos and WCF to Mr.
Albert as a result of the July 28,1991 industrial accident. Mr. Albert did not identify any
additional periods of temporary total disability, nor any additional permanent partial impairment,
resultant from the July 28, 1991 industrial accident. Accordingly, American Asbestos and WCF
owed Mr. Albert no additional temporary total, nor permanent partial, disability compensation
for the July 21, 1991 industrial accident beyond that set forth in the 1994 Order.
c

Permanent Total Disability Compensation Benefits Owed by
American Asbestos Abatement and/or Workers Compensation
Fund as a Result of Johnny Albert's July 28,1991 Industrial
Accident.

For the reasons set forth in Section III.C.2. infra the injuries suffered by Mr. Albert from the July
28,2001 industrial accident did not constitute the direct cause of his permanent total disability.
Therefore, American Asbestos and WCF did not owe Mr. Albert permanent total disability
compensation.

Fusior
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5.

The June 16,1997 Industrial Accident with Ameritemps, Inc. Case
Nos. 991213 and 20011073.
a.

Injuries Caused by the June 16,1997 Industrial Accident at
Ameritemps, Inc.

Again, no dispute existed concerning the factual circumstances of Mr. Albert's June 16,1997
industrial accident with Ameritemps. On June 16,1997 Mr. Albert worked for Ameritemps at
Cisco Foods driving a self-propelled pallet jack. Mr. Albert crushed his left great toe between
the pallet jack and a steel "I" beam.
On June 30, 1997 Dr. Stephen Shultz M.D. took an x-ray of Mr. Albert's left foot and
discovered:
Significantly angulatedfractureof thefirstproximal phalanx with probable intraarticular extension. [Exhibit "J-l" at 322].
Also on June 30,1997 Dr. William Burleigh DPM operated on Mr. Albert's left foot, which
consisted of an: "Open-reduction internalfixation,left hallux.9" [id. at 354-355]. On November
14,1997 Dr. Burleigh performed a second operation on Mr. Albert's left foot that involved:
"Arthroplasty hallux left foot." [id. at 342].
On March 11,1998 Dr. Howe diagnosed Mr. Albert with; "Traumatic arthritis to proximate
interphalangeal joint of left great toe." [id. at 368]. Dr. Howe operated on Mr. Albert's left foot
for the third surgical procedure: "Left great toe proximal interphalangeal joint fusion with bone
graft from left tibia." [id.].
On July 31,1998 Dr. How determined that Mr. Albert had a: "Failed fusion left great toe
interphalangeal joint." [id. at 365]. Consequently, Dr. Howe performed the fourth operation on
Mr. Albert's left foot a repeat: "Fusion of left great toe interphalangeal joint with bone graft from
left tibia." [id.].
On February 25,1999 Dr. Howe gave Mr. Albert an impairment rating for his left foot injuries
sustained in the June 16,1997 industrial accident, [id. at 148]. Dr. Howe found:

9

Great toe.
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In trying to find a partial impairment for the great toe of Johnny's left foot I have
had to go to the American Medical Association's Guides to the Evaluation of
Permanent Impairment. 3rd Edition. The 4th Edition only talks about the MP joint
of the great toe, it does not talk about the IP joint of the great toe. From table 24
on page 56, with the IP joint fused at 0 degrees he deserves a 45% impairment of
the great toe. Table 27, page 59 of this correlates to an 8% impairment of the foot
which using table 36 page 65 correlates to a 6% lower extremity impairment
which according to table 46 page 72 correlates to a 2% whole person impairment,
[id.].
On August 15, 2002 Dr. Joel Dall provided an impairment rating for Mr. Albert's left foot
injuries sustained in the June 16, 1997 industrial accident, [id. at 115]. Dr. Dall concluded that:
In regards to the toe injury, the Fifth Edition refers to Table 17-30 for impairment
due to ankylosis10 in the toes. His great toe is ankylosed in a position of function
which provides a four percent whole person impairment, [id.].
Because Dr. Dall used the more current and applicable Fifth Edition to the American Medical
Associations Guides to the Evaluation of Permanent Impairment, I found his impairment rating
to be better supported than that given by Dr. Howe based on the Third Edition. Accordingly, the
preponderance of the better supported medical evidence in this case favored the rating supplied
by Dr. Dall with respect to Mr. Albert's left foot injuries sustained in the June 16,1997 industrial
accident. Therefore the preponderance of the evidence in this case established that Mr. Albert's
industrial accident with Ameritemps on June 16, 1991 caused him a 4% whole person
impairment due to his left foot injury.11
b.

10

Temporary Total and Permanent Partial Disability
Compensation Benefits Owed by Ameritemps, Inc. and/or
Hartford Ins. as a Result of Johnny Albert's June 16,1997
Industrial Accident

Bone fusion.

11

Ameritemps questioned Mr. Albert concerning a number of incidents where Mr. Albert
sustained trauma to his left great toe after the June 16,1997 industrial accident. However, no
medical evidence existed that demonstrated a causal connection between the subsequent
incidents referred to by Ameritemps and a significant, or ratable, impairment to Mr. Albert's left
foot other than that caused by his June 16,1997 industrial accident.
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With the exception of one day at Erickson Construction, Mr. Albert never worked again after the
June 16,1997 industrial accident. Ameritemps claimed that it paid Mr. Albert $25,098.00 in
temporary total disability compensationfromJune 16,1997, to February of 1999. Mr. Albert did
not contradict the assertions of Ameritemps with respect to the payment of temporary total
disability compensation. Neither party addressed the payment of permanent partial disability
compensation with respect to Mr. Albert's June 16,1997 industrial accident. Because of the
resolution of the permanent total disability claim herein, I deferred further consideration of the
issues concerning temporary total disability compensation and permanent partial disability
compensation.
C.

Permanent Total Disability Compensation.
1.

Permanent Total Disability.

As set forth in Section I.F. supra, the respondents conceded that Mr. Albert was permanently and
totally disabled. However, each of the respondents denied that the respective industrial accident
associated with that particular respondent caused Mr. Albert's permanent total disability.
2.

The Cause of Johnny Albert's Permanent Total Disability.

Mr. Albert incurred a 2lA % whole person impairment as a result of the low back injury he
sustained on June 18,1990 while employed for Quality Plating, [see: Section IH.B.2. supra]. Mr.
Albert remained off work only one week following his June 18,1990 industrial injury then
returned to regular employment with Quality Plating, [see: Section III.B.2.a. supra].
Mr. Albert also incurred a 2lA % whole person impairment as a result of the low back injury he
sustained on January 21,1991 while employed for Barnard & Burk. [see: Section III.B.3. supra].
Mr. Albert did not identify any lost timefromwork as a result of his January 21,1991 industrial
accident, [see: Section III.B.3.b. supra].
Mr. Albert's industrial accident with American Asbestos on July 28, 1991 resulted in a 9% whole
person impairment as a result of injuries to his right foot caused by the accident, [see: Section
III.BAa. supra]. Because of the injuries cause to Mr. Albert's right foot by his industrial accident
on July 28,1991, Dr. Jee stated:
He should be retrained for an occupation that will not involve prolonged walking
or standing. Furthermore, he cannot climb up ladders, or heights, due to risk of
falling. An ideal position would either involve a job at a work bench sitting or a
desk job. Exhibit "J-l" at 233].
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On November 30,1993 Dr. Howe described Mr. Albert's "Functional Work Capacity" as result
of his right foot injuries from the July 28, 1991 industrial accident:
Preclusion from heavy lifting, climbing ladders, working at heights and from
frequent walking, squatting, kneeling and stair climbing, [id. at 212],
Nevertheless, after a lengthy convalescence Mr. Albert sallied forth again into the work force at
Ameritemps. Mr. Albert's industrial accident with Ameritemps on June 16,1997 resulted in a
4% whole person impairment as a result of injuries to his left foot caused by the accident, [see:
Section III.B.5.a. supra]. Because of the injuries caused to Mr. Albert's left foot by his industrial
accident on June 16,1997, Dr. Howe stated:
Johnny has worked a heavy labor type job. I told him in theory he could return to
a light duty job, basically a sit-down job. He cannot walk much except to and
from work, should not be doing any carrying, lifting, etc. [Exhibit "J-l" at 156].
Unfortunately, Mr. Albert also suffered from serious psychological problems that caused him
considerable difficulty in learning new tasks or performing jobs that required any mental acuity.
After Mr. Albert's industrial accident with American Asbestos on July 28,1991, Barry Richards
LCSW noted that:
At this time Johnny's primary (expressed) symptoms are indicative of a normal
post-traumatic stress response (survival honey moon), with no apparent major
PTSD symptoms, [id. at 251].
On November 30,1993 Dr. Richard Knoeble M.D. diagnosed Mr. Albert with "Severe
Depression." [id. at 212]. On March 30,1994 Ralf Gant PhD. completed a full scale
psychological assessment of Mr. Albert that revealed:
Johnny produced... a full scale IQ Score of 83 placing him, by DSM1U-R
Standards, in the borderline range of intellectual functioning.
A review of the WAIS-R psychograph indicates severe deficits in long term
memory, general verbal knowledge, short term memory and attention, general use
of the language, arithmetic and concentration, impulse control and judgment and
abstract and logical thinking, [id, at 195].
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Dr. Gant diagnosed Mr. Albert with: "[r]eactive major depression to Johnny's work-related
injuries and his perceived losses." [id. at 198]. Dr. Gant further noted the causal connection
between Mr. Albert's industrial injuries and many of his psychological problems when he
observed that:
As a consequence of his reactive depression there is marked restriction in his
activities of daily living. He experiences marked difficulties in maintaining social
functioning. There are constant deficiencies of concentration. With his
unresolved physical conditions there is significant deficiency of persistence or
pace resulting in his inability to complete tasks in a timely manner, particularly in
a work setting. There has been a continual process of deterioration and
decompensation since his work injuries, leaving him to withdraw from work. His
adaptive behavior since his injuries has been very poor. [id.].
Dr. Gant concluded with cautious optimism that:
[w]ith assistance from a rehabilitation program, Johnny could utilize his average
to high average residual skills. With appropriate intervention Johnny might yet be
restored to his role as a productive worker, [id.].
Mr. Albert attended Vocational Rehabilitation and with all of his physical and psychological
problems did in fact return to work with Ameritemps until his final industrial accident on Junel6,
1997. However, after Mr. Albertfracturedhis left great toe on June 16,1997, followed by four
consequent surgeries, Mr. Albert did not return to work.
On October 25,2002 Leslie Cooper PhD. performed another full scale psychological assessment
of Mr. Albert that disclosed:
Shiply Institute of Living Scale - Weschsler Adult Intelligence Scale-Revised Full
Scale IQ of 75 which falls at the 5th percentile and falls at the Borderline Mentally
Deficient range of intellectual functioning, [id. at 84].
The Beck Depression Inventory-II... His obtained raw score of 29 suggested
moderate depression, [id. at 85].
On October 22,2002 Dr. David McCann M.D. comprehensively diagnosed Mr. Albert's
psychological problems as:
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Axis I - (Clinical Psychiatric Disorders)
1. Depressive Disorder....
2. Learning Disorder, Reading.
3. Written Communication Disorder, Spelling.
4. Cognitive Disorder.... [id. at 41].
Axis II - (Personality Disorder or Disordered Personality Traits)
1. Personality Disorder, not otherwise specified, with Paranoid,
Borderline, and Antisocial Traits.
2. Borderline Intellectual Functioning
Axis V - (Global Assessment of Functioning)
The patient is not able to understand the complexities of his current
situation and is significantly out of touch with reality. He exhibits anger
impairment in work, family relations, judgment, and mood .... [id. at 42].
Dr. McCann proceeded to give Mr. Albert the only impairment rating for his psychological
problems, and apportioned the impairment:
According to the American Medical Association Guides to the Evaluation of
Permanent Impairment, Fifth Edition, he has a Class 2 or mild impairment in
activities of daily functioning: Class 3 or moderate impairment in social
functioning: Class 3 or moderate impairment in concentration and Class 4 or
marked impairment in ability to adapt. Using traditional Utah concepts of
percentages, his overall estimated psychiatric impairment is Class 3 or probably in
this case about a 30% whole person impairment.
Of the patient's 30% impairment 10% is caused by his preexisting borderline
intellectual functioning, 10% is caused by his disordered personality traits and
lack of ability to conceptualize reality and about 10% is related to his injuries and
chronic pain.12 [id. at 43].

12

Dr. McCann did not further apportion the 10% psychological impairment caused by
)ert's
Mr. Albert's industrial injuries between those respective injuries.
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In sum, Mr. Albert sustained a 5% whole person impairmentfromhis back injuries caused half
and half respectively by the June 8,1990 industrial accident at Quality, and the January 21,1991
industrial accident at Barnard & Burk. Mr. Albert incurred a 9% whole person impairment from
his right foot injuries caused by his July 28,1991 industrial accident at American Asbestos. Mr.
Albert sustained a 4% whole person impairmentfromhis left foot injuries caused by his June 16,
1997 industrial accident with Ameritemps. Finally, Mr. Albert had a 30% whole person
impairmentfrompsychological problems. Of Mr. Albert's psychological impairment, 20%
preexisted his industrial accidents, and 10% derived undifferentiated from his industrial injuries.
Mr. Albert's collective physical and psychological problems left him 48% impaired as to the
whole person.
Yet at the end of the day, the preponderance of the evidence in this case revealed that despite the
legion of medical and psychological impairments accumulated by Mr. Albert during the course
of his life, he remained able to work until the injury he sustained on June 16,1997 with
Ameritemps. Thefracturedgreat toe on June 16,1997, with the subsequent four surgeries and
4% whole person permanent impairment, proved to be the proverbial straw that broke the
camel's back. Mr. Albert never returned to work after the June 16,1997 industrial accident, and
thereafter by consensus remained permanently and totally disabled. Hence, the preponderance of
the evidence in this case established that Mr. Albert's industrial accident of June 16,1997 acted
as the direct cause of his permanent total disability.
3.

Permanent Total Disability Compensation Benefits Owed by
Ameritemps, Inc. and Hartford Ins. as a Result of Johnny Albert's
June 16,1997 Industrial Accident.

Mr. Albert's industrial accident of June 16,1997 directly caused his permanent total disability,
[see: Section III.C.2.supra]. Mr. Albert never worked again after his industrial accident on June
16,1997. The preponderance of the evidence in this case confirmed that Mr. Albert became
permanently and totally disabled on June 16,1997. Therefore, Ameritemps and Hartford owed
Mr. Albert permanent total disability compensation at the rate of $240.00 per weekfromJune 16,
1997, to June 17, 2003. After June 17, 2003, Ameritemps and Hartford owed Mr. Albert on an
ongoing basis permanent total disability compensation at the rate of $240.00 less 50% of any
Social Security retirement benefits received by Mr. Albert during the same period. Ameritemps
and Hartford are additionally entitled to an offset for any amounts of temporary total, or
permanent partial, disability compensation paid to Mr. Albert for any time period that they also
owed Mr. Albert permanent total disability compensation.
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IV. CONCLUSIONS OF LAW
A.

Employment and Compensation Rates.
1.

Transwest Construction.

Transwest employed Mr. Albert on November 4,1982. At the time of the November 4,1982
industrial accident at Transwest, Mr. Albert was not married and had no dependent children.
At the time of his industrial accident with Transwest on November 4,1982, Mr. Albert earned
$4.00 per hour, and worked 40 hours per week on average. Accordingly, Mr. Albert's
appropriate workers' compensation rate with Transwest equaled $107.00 per week. [$4.00/hour x
40 hours/week = $160.00/week x 2/3 = $107.00/week].
2.

Quality Plating.

Quality employed Mr. Albert on June 18,1990. At the time of the June 18, 1990 industrial
accident at Quality, Mr. Albert was not married, but had one dependent child.
At the time of his industrial accident with Quality on June 18,1990, Mr. Albert earned $5.50 per
hour, and worked 40 hours per week on average. Accordingly, Mr. Albert's appropriate
workers' compensation rate with Quality equaled $152.00 per week. [$5.50/hour x 40
hours/week = $220.00/week x 2/3 = $146.66/week + 5.00/week (dependent's allowance) =
$152.00/week (rounded to nearest whole dollar)].
3.

Barnard & Burk.

Barnard & Burk employed Mr. Albert on January 21,1991. At the time of the January 21,1991
industrial accident at Barnard & Burk, Mr. Albert was not married, but had one dependent child.
Mr. Albert earned an average weekly wage of $473.20fromBarnard & Burk. Accordingly, Mr.
Albert's appropriate temporary total disability compensation rate equaled $320.00 per week.
[$473.20 x 2/3 = 315.46/week + $5.00/week (dependent's allowance) = $320.00 rounded to the
nearest whole dollar)]. The maximum permanent partial disability compensation rate as of
January 21,1991 equaled $243.00 per week. The maximum permanent total disability
compensation rate as of January 21, 1991 equaled $309.00 per week.
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4.

American Asbestos Abatement.

Mr. Albert's weekly wage rate with American Asbestos equaled $510.20 per week as of July 28,
1991, which yielded: (1) a temporary total disability compensation rate of $345.00 per week; (2)
a permanent partial disability compensation rate of $252.00 per week, and; (3) a permanent total
disability compensation rate of $252.00 per week.
5.

Ameritemps, Inc.

Ameritemps employed Mr. Albert on June 16,1997. At the time of the June 16,1997 industrial
accident at Ameritemps, Mr. Albert was not married, but had two dependent children.
Mr. Albert's weekly wage with Ameritemps at the time of his industrial accident on June 16,
1997 averaged $344.51. Accordingly, Mr. Albert's appropriate workers' compensation rate with
Ameritemps equaled $240.00 per week. [ $344.51/week x 2/3 = $229.67/week + 10.00/week
(dependents' allowance) = $240.00/week (rounded to nearest whole dollar)].
B.

The Respective Industrial Accidents and Consequent Injuries.
1.

The November 4,1982 Industrial Accident with Trans west
Construction Case No. 2002595.

On November 4,1982 Mr. Albert worked at Transwest building trusses. A stack of the trusses
fell over on his low back. Mr. Albert remained off of work with low back pain for one week
following the November 4,1982 industrial accident at Transwest. Between 1982, and 1990, Mr.
Albert sustained no further injuries to his low back.
a.

Injuries Caused by the November 4,1982 Industrial Accident
at Transwest Construction.

Mr. Albert suffered from chronic low back pain, which resulted in a 5% whole person
impairment. While Mr. Albert suffered from chronic back pain that resulted in a 5% whole
person impairment, none of his rated low back problems derived from the remote November
1982 industrial accident at Transwest.
b.

Workers' Compensation Benefits Owed by Transwest
Construction and/or Uninsured Employers9 Fund as a Result
of Johnny Albert's November 4,1982 Industrial Accident
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Mr. Albert's single "Application for Hearing" against Transwest and UEF as represented in Case
No. 2002595 claimed only permanent total disability compensation. Mr. Albert suffered no
permanent impairment from his November 4,1982 industrial accident with Transwest.
Consequently, Mr. Albert's November 4,1982 industrial accident could not have caused his
permanent total disability. Therefore, Mr. Albert's claim against Transwest and UEF for
permanent total disability compensation must be dismissed with prejudice.
2.

The June 18,1990 Industrial Accident with Quality Plating Case No.
20011070.
a.

Injuries Caused by the June 18,1990 Industrial Accident at
Quality Plating.

On June 18, 1990 Mr. Albert picked up a stack of metal plates that weighed 30 to 40 pounds, and
put them on a table. While he lifted the plates Mr. Albert felt his low back pop. Mr. Albert
remained off work for one week and treated with a chiropractor for his low back problems
sustained in the June 18,1990 industrial accident.
b.

The Issue of Legal Causation as Applied to Johnny Albert's
June 18,1990 Industrial Accident

The Utah Supreme Court held that:
The language "arising out of or in the course of his employment"... was apparently
intended to ensure that compensation is only awarded where there is sufficient
causal connection between the disability and the working conditions. The
causation requirement makes it necessary to distinguish those injuries which (a)
coincidentally occur at work because a preexisting condition results in symptoms
which appear during work hours without any enhancement from the workplace,
and (b) those injuries which occur because some condition or exertion required by
the employment increases the risk of injury which the worker normally faces in
his everyday life. Allen v. Industrial Commission, 729 P. 2d 15,24-25
(Utah 1986).
The Court in Allen then adopted an analysis that involved a two part causation test to establish
both legal causation and medical causation. Id. at 25. With respect to legal causation the Court in
Allen held that:
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To meet the legal causation requirement, a claimant with a preexisting condition
must show that the employment contributed something substantial to increase the
risk he already faced in everyday life because of his condition. This additional
element of risk in the workplace is usually supplied by an exertion greater than
that undertaken in normal everyday life. This extra exertion serves to offset the
preexisting condition of the employee as a likely cause of the injury, thereby
eliminating claims for impairments resulting from a personal risk rather than
exertions at work.
Thus, where the claimant suffers from a preexisting condition which contributes
to the injury, an unusual or extraordinary exertion is required to prove legal
causation. Where there is no preexisting condition, a usual or ordinary exertion is
sufficient. Id. at 25-26.
On June 18,1990 Mr. Albert lifted a stack of steel plates that weighed 30 to 40 pounds and put
them on a table. Mr. Albert felt his low back pop. Quality argued that Mr. Albert could not
establish legal causation between his industrial accident on June 18,1990, and the low back
problems he complained of thereafter. However, QuaUty failed to establish that Mr. Albert
suffered from preexisting low back problems of the nature and kind he sustained on June 18,
1990. Therefore, Mr. Albert had no need to jump the higher legal causation hurdle enunciated by
the Utah Supreme Court in Allen v. Industrial Commission, 729 P. 2d at 24-25.
c

Temporary Total Disability Compensation Benefits Owed by
Quality Plating and/or Workers compensation Fund as a
Result of Johnny Albert's June 18,1990 Industrial Accident

Mr. Albert remained off workfromQuality six daysfromJune 19,1990, to June 25, 1990, when
Dr. Conger released him back to work. Consequently, Qaulity and/or WCF owed Mr. Albert
$65.36 in temporary total disability compensation for the six days, minus three, he missed work
due to the June 18,1990 industrial accident at Quality. [$152.00/week x $.43 weeks (three days)
= $65.36].
d.

Permanent Partial Disability Compensation Benefits Owed by
Quality Plating and/or Workers compensation Fund as a
Result of Johnny Albert's June 18,1990 Industrial Accident

The June 18,1990 industrial accident at Quality caused half of Mr. Albert's 5% whole person
impairment due to chronic low back pain. Therefore, Quality and/or WCF owed Mr. Albert
$1,185.60 in permanent partial disability compensation consequent to the June 18,1990
industrial accident. [$152.00/week x 312 weeks x 0.025 = $1,185.60].
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e.

Permanent Total Disability Compensation Benefits Owed by
Quality Plating and/or Workers compensation Fund as a
Result of Johnny Albert's June 18,1990 Industrial Accident.

The injuries suffered by Mr. Albert from the June 18,1990 did not constitute the direct cause of
his permanent total disability. Therefore, Quality and WCF did not owe Mr. Albert permanent
total disability compensation.
3.

The January 21,1991 Industrial Accident with Barnard & Burk
Group, Inc. Case No. 20011071.
a.

Injuries Caused by the January 21,1991 Industrial Accident at
Barnard & Burk Group, Inc.

On January 21,1991 Mr. Albert worked for Barnard & Burk removing asbestos at the Chevron
Refinery. Mr. Albert slipped, fell, and landed on a pipe with his low back.
b.

Temporary Total Disability Compensation Benefits Owed by
Barnard & Burk Group, Inc. and/or National Union Fire Ins.
as a Result of Johnny Albert's January 21,1991 Industrial
Accident.

Mr. Albert did not identify any periods of time he missed work due to the January 21, 2001
industrial accident at Barnard & Burk. Accordingly, Barnard & Burk owed Mr. Albert no
temporary total disability as a result of the January 21,1991 industrial accident.
c.

Permanent Partial Disability Compensation Benefits Owed by
Barnard & Burk Group, Inc. and/or National Union Fire Ins.
as a Result of Johnny Albert's January 21,1991 Industrial
Accident.

The January 21,1991 industrial accident at Barnard & Burk caused half of Mr. Albert's 5%
whole person impairment due to chronic low back pain. Therefore, Barnard & Burk and
National Union owed Mr. Albert $1,895.40 in permanent partial disability compensation
consequent to the January 21, 2001 industrial accident. [$243.00/week x 312 weeks x 0.025 =
$1,895.40].
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d.

Permanent Total Disability Compensation Benefits Owed by
Barnard & Burk Group, Inc. and/or National Union Fire Ins.
as a Result of Johnny Albert's January 21,1991 Industrial
Accident.

The injuries suffered by Mr. Albertfromthe January 21, 2001 industrial accident did not
constitute the direct cause of his permanent total disability. Therefore, Barnard & Burk and
National Union did not owe Mr. Albert permanent total disability compensation.
4.

The July 28,1991 Industrial Accident with American Asbestos
Abatement Case Nos. 97576,991214, and 20011072.

On July 28,1991 Mr. Albert worked for American Asbestos at Hill Air Force Base. Mr. Albert
fell more than twenty feet from a scaffold and landed primarily on his right foot. Mr. Albert
suffered a: "right comminuted calcaneus fracture." Mr. Albert underwent three surgeries on his
right foot consequent to his July 28,1991 industrial accident. Mr. Albert's right foot injury
caused by his industrial accident of July 28, 1991 resulted in a 9% whole person impairment.
b.

Temporary Total and Permanent Partial Disability
Compensation Benefits Owed by American Asbestos
Abatement and/or Workers Compensation Fund as a Result of
Johnny Albert's July 28,1991 Industrial Accident

The 1994 Order resolved the issues concerning temporary total and permanent partial disability
compensation owed by American Asbestos and WCF to Mr. Albert as a result of the July 28,
1991 industrial accident. Mr. Albert did not identify any additional periods of temporary total
disability, nor any additional permanent partial impairment, resultantfromthe July 28, 1991
industrial accident. Accordingly, American Asbestos and WCF owed Mr. Albert no additional
temporary total, nor permanent partial, disability compensation for the July 21,1991 industrial
accident beyond that set forth in the 1994 Order.
c.

Permanent Total Disability Compensation Benefits Owed by
American Asbestos Abatement and/or Workers Compensation
Fund as a Result of Johnny Albert's July 28,1991 Industrial
Accident.

The injuries suffered by Mr. Albert from the July 28,2001 industrial accident did not constitute
the direct cause of his permanent total disability. Therefore, American Asbestos and WCF did
not owe Mr. Albert permanent total disability compensation.
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5.

The June 16,1997 Industrial Accident with Ameritemps, Inc. Case
Nos. 991213 and 20011073.
a.

Injuries Caused by the June 16,1997 Industrial Accident at
Ameritemps, Inc.

On June 16,1997 Mr. Albert worked for Ameritemps at Cisco Foods driving a self-propelled
pallet jack. Mr. Albert crushed his left great toe between the pallet jack and a steel "I" beam.
Mr. Albert suffered an angulatedfractureof the first proximal phalanx as a result of the June 16,
1997 industrial accident. Mr. Albert underwent four surgeries with respect to the left great toe
fracture sustained in June 16,1997 industrial accident. Mr. Albert's industrial accident with
Ameritemps on June 16,1997 caused him a 4% whole person impairment due to his left foot
injury.
b.

Temporary Total and Permanent Partial Disability
Compensation Benefits Owed by Ameritemps, Inc. and/or
Hartford Ins. as a Result of Johnny Albert's June 16,1997
Industrial Accident.

Because of the resolution of the permanent total disability claim herein, I deferred further
consideration of the issues concerning temporary total disability compensation and permanent
partial disability compensation.
C.

Permanent Total Disability Compensation.
1.

Permanent Total Disability.

Mr. Albert is permanently and totally disabled.
2.

The Cause of Johnny Albert's Permanent Total Disability.

Mr. Albert sustained a 2lA % whole person impairment as a result of a low back injury he
sustained on June 18,1990 while employed for Quality Plating. Mr. Albert remained off work
only one week following his June 18,1990 industrial injury then returned to regular employment
with Quality Plating.
Mr. Albert also sustained a 2V% % whole person impairment as a result of a low back injury he
sustained on January 21,1991 while employed for Barnard & Burk. Mr. Albert did not identify
any lost time at work as a result of his January 21,1991 industrial accident.
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Mr. Albert's industrial accident with American Asbestos on July 28,1991 resulted in a 9% whole
person impairment as a result of injuries to his right foot caused by the accident. Mr. Albert also
suffered from serious psychological problems that caused him considerable difficulty in learning
new tasks or performing jobs that required any mental acuity. Mr. Albert's psychological
problems left him with 30% whole person impairment. Of Mr. Albert's psychological
impairment, 20% preexisted his industrial accidents, and 10% derived undifferentiated from his
industrial injuries. Mr. Albert's collective physical and psychological problems left him 48%
impaired as to the whole person.
Mr. Albert with all of his physical and psychological problems did in fact return to work with
Ameritemps until his final industrial accident on Junel6,1997. However, after Mr. Albert
fractured his left great toe on June 16,1997 followed by four consequent surgeries, Mr. Albert
did not return to work. Mr. Albert's industrial accident with Ameritemps on June 16, 1997
resulted in a 4% whole person impairment as a result of injuries to his left foot caused by the
accident.

The Utah Supreme Court specifically held that in permanent total disability cases it is the duty of
the Labor Commission to determine the ultimate issue of disability. Hardman v. Salt Lake City
Fleet Management, 725 P. 2d 1323,1326 (Utah 1986). Professor Larson stated that:
Apart from apportionment statutes, the employer is generally held liable for the
entire disability resulting from a combination of the prior disability and the
present injury. ARTHUR LARSON and LEX LARSON, LARSON'S WORKERS' COMPENSATION
LAW § 90.01 (2002).
Neither applicable Utah Code Amend § 35-1-67 (1995), nor its successors, nor its predecessors
that deal with permanent total disability, contain any provisions for apportionment of liability.
Utah Code Amend § 35-l-67(l)(b) (1995) provides in relevant part that:
To establish entitlement to permanent total disability compensation, the employee
has the burden of proof to show by a preponderance of the evidence that:
(ii) the industrial accident... was the direct cause of the employee's
permanent total disability.
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The Utah Court of Appeals held that:
Under the 'odd lot' doctrine, the Commission may find permanent total disability
when a relatively small percentage of impairment caused by an industrial accident
is combined with other factors to render the claimant unable to obtain suitable
employment. Hoskins v. Industrial Commission of Utah, 918 P. 2d 150,154 (Utah
App. 1996) (citing: Hardman v. Salt Lake City Fleet Management, 725 P. 2d
1323, 1326 (Utah 1986).
The case of Smith v. Mity Lite presented facts similar to the present case. Smith v. Mity Lite, 939
P. 2d 684 (Utah App. 1997). In Smith the claimant suffered from nonindustrial depression,
somatoform pain disorder, opiate dependency, personality disorder and depression, id. at 689.
The Utah Court of Appeals held that the Labor Commission ought to have found permanent total
disability where the claimant proved by a preponderance of the evidence the: "[ijndustrial
accident caused a portion of Smith's physical impairment; that he cannot perform his former job;
that he is currently disabled." id. at 690.
In the present case, despite the legion of medical and psychological impairments accumulated by
Mr. Albert during the course of his life, he remained able to work until the injury he sustained on
June 16,1997 with Ameritemps. Thefracturedgreat toe on June 16,1997, with the subsequent
four surgeries and 4% whole person permanent impairment, proved to be the proverbial straw
that broke the camel's back. Mr. Albert never returned to work after the June 16,1997 industrial
accident, and thereafter remained permanently and totally disabled. Hence, Mr. Albert's
industrial accident of June 16, 1997directly caused his permanent total disability.13
3.

Permanent Total Disability Compensation Benefits Owed by
Ameritemps, Inc. and Hartford Ins. as a Result of Johnny Albert's
June 16,1997 Industrial Accident.

13

Some of the respondents argued that Social Security Administration's determination of
Mr. Albert's permanent total disability based on his psychological impairments should be
determinative concerning the cause of his permanent total disability for workers' compensation
benefits. Of course Social Security's determinations are not binding on the Labor Commission.
Otherwise, the Labor Commission in every like case would simply await and adopt the decision
of the Social Security Administration as to permanent total disability and the cause thereof.
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Mr. Albert's industrial accident of June 16,1997 directly caused his permanent total disability.
Mr. Albert never worked again after his industrial accident on June 16,1997. Mr. Albert became
permanently and totally disabled on June 16,1997. Therefore, Ameritemps and Hartford owed
Mr. Albert permanent total disability compensation at the rate of $240.00 per week from June 16,
1997, to June 17, 2003. After June 17,2003 Ameritemps and Hartford owed Mr. Albert
permanent total disability compensation at the rate of $240.00 less 50% of any Social Security
retirement benefits received by Mr. Albert during the same period. Ameritemps and Hartford are
entitled to an offset for any amounts of temporary total, or permanent partial, disability
compensation paid to Mr. Albert for any time period that they also owed Mr. Albert permanent
total disability compensation.
V. ORDER
IT IS THEREFORE ORDERED that all of Johnny Albert's claims against the respondent,
Transwest Construction, in Claim No. 2002595 are hereby dismissed with prejudice.
IT IS FURTHER ORDERED that all of Johnny Albert's claims against the respondents
Uninsured Employer's Fund and Employers5 Reinsurance Fund in Case Nos. 97576,
991213,991214,20011070,20011071,20011072,20011073, and 2002595 are hereby
dismissed with prejudice.
IT IS FURTHER ORDERED that in Case No. 20011070, Quality Plating and/or Workers5
Compensation Fund of Utah shall pay Johnny Albert temporary total disability
compensation from June 18,1990, to June 25,1990, at the rate of $152.00 per week for 0.43
weeks, for a total of $65.36. That amount is accrued, due and payable in a lump sum, plus
interest at eight percent (8%) per annum.
IT IS FURTHER ORDERED that in Case No, 20011070, Quality Plating and/or Workers'
Compensation Fund of Utah shall pay Johnny Albert permanent partial disability
compensation for a two and one half percent (2!4 %) impairment rating at the rate of $152.00
per week for a total of $1,185.60. That amount is accrued, due and payable in a lump sum, plus
interest at eight percent (8%) per annum.
IT IS FURTHER ORDERED that Johnny Albert's claims for permanent total disability
compensation against Quality Plating and Workers9 Compensation Fund in Case No.
20011070 are hereby dismissed with prejudice.
IT IS FURTHER ORDERED that Quality Plating and/or Workers Compensation Fund
shall with respect to Case No. 20011070 pay all medical expenses reasonably related to Johnny
Albert's industrial accident of June 18,1990, plus interest at eight percent (8%) per annum.
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IT IS FURTHER ORDERED that Johnny Albert's claim against Barnard & Burk and/or
National Union Fire Ins. for temporary total disability compensation in Case No, 20011071
is hereby dismissed with prejudice.
IT IS FURTHER ORDERED that in Case No. 20011071 respondents, Barnard & Burk
and/or National Union Fire Ins., shall pay Johnny Albert permanent partial disability
compensation for a two and one half percent (214 %) impairment rating at the rate of $243.00
per week for a total of $1,895.40. That amount is accrued, due and payable in a lump sum, plus
interest at eight percent (8%) per annum.
IT IS FURTHER ORDERED that Johnny Alberts claims against Barnard & Burk and
National Union Fire Ins. in Case No. 20011071 for permanent total disability compensation
are hereby dismissed with prejudice.
IT IS FURTHER ORDERED that respondents, Barnard & Burk and/or National Union
Fire Ins., shall with respect to Case No. 20011071 pay all medical expenses reasonably related
to Johnny Albert's industrial accident of January 21,1991, plus interest at eight percent (8%) per
annum.
IT IS FURTHER ORDERED that Johnny Albert's claims against American Asbestos
Abatement and/or Workers Compensation Fund in Case Nos. 97576, 991214, and 20011072
for additional temporary total disability compensation, permanent partial disability
compensation, and permanent total disability compensation are hereby dismissed with
prejudice.
IT IS FURTHER ORDERED that respondents, American Asbestos Abatement and/or
Workers Compensation Fund shall with respect to Case Nos. 97576,991214, and 20011072
pay all medical expenses reasonably related to Johnny Albert's industrial accident of July 28,
1991, plus interest at eight percent (8%) per annum.
IT IS FURTHER ORDERED that Ameritemps, Inc. and/or Hartford Ins. in Case Nos.
991213 and 20011073 shall pay Johnny Albert permanent total disability compensation at the
rate of $240.00 per weekfromthe date of permanent total disability on June 16,1997, until June
16, 2003 in the total amount of $74,880.00, plus interest at eight percent (8%) per annum for
each payment as it came due, less any compensation already paid by respondents Ameritemps,
Inc. or Hartford Ins. After June 16,2003, respondents, Ameritemps, Inc. and/or Hartford Ins.,
shall continue to pay Johnny Albert permanent total disability compensation at the rate of
$240.00 per week lessfiftypercent (50%) of any Social Security retirement benefits received by
Johnny Albert for the same period.
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IT IS FURTHER ORDERED that respondents, Ameritemps, Inc. and/or Hartford Ins., shall
with respect to Case Nos. 991213 and 20011073 pay all medical expenses reasonably related to
Johnny Albert's industrial accident of June 16,1997, plus interest at eight percent (8%) per
annum.
IT IS FURTHER ORDERED that respondents, Ameritemps, Inc. and/or Hartford Ins., shall
pay statutory attorneys' fees of $10,352.00 directly to Richard Burke. That amount shall be
deducted from Johnny Albert's award and sent directly to Richard Burke's office.
Dated this 22nd day of July 2003,

NOTICE OF APPEAL RIGHTS
A party aggrieved by the decision may file a Motion For Review with the Adjudication
Division of the Utah Labor Commission. The Motion for Review must set forth the specific
basis for review and must be received by the Commission within 30 daysfromthe date this
decision is signed. Other parties may then submit their Responses to the Motion for Review
within 20 days of the Motion for Review.
Any party may request that the Appeals Board of the Utah Labor Commission conduct
the foregoing review. Such request must be included in the party's Motion for Review or its
Response. If none of the parties specifically requests review by the Appeals Board, the review
will be conducted by the Utah Labor Commissioner.
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of the Findings of Fact, Conclusions of Law, And Order in the case of Johnny Albert v.
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APPEALS BOARD
UTAH LABOR COMMISSION
JOHNNY ALBERT,
Petitioner,
vs.
AMERICAN ASBESTOS ABATEMENT
and WORKERS COMPENSATION FUND; !
QUALITY PLATTING CO and
WORKERS COMPENSATION FUND;
BARNARD & BURK GROUP, INC. and
NATIONAL UNION FIRE INS.;
AMERITEMPS, INC. and HARTFORD
INS.; TRANSWEST CONSTRUCTION;
UNINSURANCED EMPLOYERS' FUND
and EMPLOYERS REINSURANCE FUND,

ORDER DENYING REQUEST
FOR RECONSIDERATION
Case Nos. 97-0576,99-1213,
99-1214,01-1070,01-1071,
01-1072,01-1073, & 02-0595

Respondents.

Barnard & Burk and its workers9 compensation insurance carrier, National Union Fire
Insurance (referred to jointly as "Barnard" hereafter), ask the Appeals Board of the Utah Labor
Commission to reconsider its prior determination awarding benefits to Johnny Albert under the Utah
Workers' Compensation Act ("the Act"; Title 34A, Chapter 2, Utah Code Ann.).
The Appeals Board exercises jurisdiction over this matter pursuant to Utah Code Ann. §6346b-13.
BACKGROUND AND ISSUE PRESENTED
Judge La Jeunesse ordered Barnard to pay permanent partial disability compensation and
medical expenses arising from a back injury Mr. Albert suffered at Barnard on January 21, 1991.
Barnard then sought Appeals Board review of Judge La Jeunesse's decision on the grounds that Mr.
Albert's claim for medical expenses is barred by §417(1) of the Act and his claim for permanent
partial disability compensation is barred by § 417(2) of the Act. In response, Mr. Albert argued that,
because Barnard failed to raise its §417 defenses in its answer to Mr. Albert's claim, Barnard waived
those defenses.
In its decision issued May 3,2004, the Appeals Board concluded that Barnard had waived its
§417 defenses. The Appeals Board therefore affirmed Judge La Jeunesse's award of benefits to Mr.
Albert. Barnard now asks the Appeals Board to reconsider its decision. Barnard argues that it: 1)
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was under no obligation to raise its §417(1) defense in its answer to Mr. Albert's claim; and 2) did,
in fact, adequately raise its §417 defenses.
DISCUSSION
Barnard's obligation to raise its $417(1) defense. Section § 417(1) of the Act contains the
following restriction to an injured worker's right to receive medical treatment for work-related
injuries (emphasis added):
(1) Except with respect to prosthetic devices, in nonpermanent total disability
cases an employee's medical benefit entitlement ceases if for a period of three
consecutive years the employee does not:
(a) incur medical expenses reasonably related to the industrial accident; and
(b) submit the medical expenses incurred to the employee's employer or insurance
carrier for payment.
Barnard argues that it was not required to raise the foregoing statute's three year "incur and
submit" requirement as a defense in its answer to Mr. Albert's claim because the defense only
applies to "nonpermanent total disability cases," and at the time Barnard filed its answer, Mr.
Albert's claim was for permanent total disability.
As a preliminary matter, the Appeals Board notes that Barnard failed to raise this issue in its
original motion for review. Section 63-46b-12(l)(b) of the Utah Administrative Procedures Act
requires a party seeking agency review to "state the grounds for review." This requirement is
necessary to avoid piecemeal review proceedings. Because Barnard failed to raise this issue as a
grounds for review in its initial motion for review, the Appeals Board declines to consider the issue
for the first time as part of this reconsideration proceeding.
But even if the Appeals Board were to consider the merits of Barnard's new argument, the
Appeals Board would reject that argument. Mr. Albert's application for hearing made a claim for
both permanent total disability compensation and medical benefits. The claim for medical benefits
was not dependent upon the claim for permanent total disability compensation. It was therefore
Barnard's obligation to raise in its answer all its defenses to the medical claim, including its §417(1)
defense.
Sufficiency of Barnard's §417 defenses. Having concluded that Barnard was required to raise
its §417 defenses in its answer to Mr. Albert's claim, the Appeals Board must consider whether
Barnard did so. Barnard's answer contained only vague and tentative references to statutes of
limitation and notice provisions that might be found somewhere in the Workers' Compensation Act
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or Occupational Disease Act. Barnard's answer did not "state all affirmative defenses with sufficient
accuracy and detail that an applicant may befollyinformed of the nature of the defense asserted," as
required by the Commission's Rule 602-2-1.D.
Barnard argues that even if its answer was not sufficient under the Commission's Rule 602-21 .D to preserve its §417 defenses, its answer was sufficient under the Utah Rules of Civil Procedure
and appellate precedent interpreting those rules. However, it is the Commission's rules that govern
adjudicative process before the Commission. Consequently, the Appeals Board looks to the
Commission's Rule R602-2-1.D, rather than the Utah Rules of Civil Procedure, to evaluate the
sufficiency of Barnard's answer.
For the reasons already discussed in this decision and in the Appeals Board's previous
decision, the Appeals Board concludes that Barnard's answer did not raise its §417 defenses and that
those defenses were, therefore, waived.
ORDER
The Commission reaffirms its previous decision and denies Barnard's request for
reconsideration. It is so ordered.
Dated this j ^ day of October, 2004.

^ S ^

p,

Colleen Colton, Cha:

Patricia S. Drawe

Jo>s^)h E. Hatch
NOTICE OF APPEAL RIGHTS
Any party may appeal this Order to the Utah Court of Appeals by filing a Petition For Review
with that Court within 30 days of the date of this Order.
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ELLIOT MORRIS, ATTORNEY
WORKERS COMPENSATION FUND
392 EAST 6400 SOUTH
SALT LAKE CITY UT 84107
FLOYD HOLM, ATTORNEY
WORKERS COMPENSATION FUND
392 EAST 6400 SOUTH
SALT LAKE CITY UT 84107
QUALITY PLATING
2087 WEST 2425 SOUTH
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BARNARD & BURK GROUP INC
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NATIONAL UNION FIRE INS.
AIGCA
101 CONVENTION CENTER #1100
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AMERITEMPS INC.
716 EAST 4500 SOUTH
MURRAY UT 84107
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ORDER DENYING REQUEST FOR RECONSIDERATION
Johnny Albert
PAGE 5
HARTFORD INS.
PO BOX 22815
DENVER CO 80222
TRANSWEST CONSTRUCTION
(address unavailable)
ELLIOT LAWRENCE, ATTORNEY
UNINSURED EMPLOYERS' FUND
EMPLOYERS' REINSURANCE FUND
P O BOX 146600
SALT LAKE CITY UT 84114-6600
RICHARD BURKE, ATTORNEY
648 EAST 100 SOUTH #200
SALT LAKE CITY UT 84102
CARRIE TAYLOR, ATTORNEY
P O BOX 2465
SALT LAKE CITY UT 84110-2465
THEODORE KANELL, ATTORNEY
136 E SOUTH TEMPLE #1700
SALT LAKE CITY UT 84111
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Sara Danielson
Utah Labor Commission

